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For example, the rules pertaining to pre- 
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THE DEFINITIVE FEDERAL GUIDEBOOK. 
Only Moore’s contains federal rules and 
analysis of both past and recent court deci- 
sions in the context of today’s laws. Kept 
current by Matthew Bender’s own dis- 
tinguished author practitioners, Moore’s 
is regarded as the definitive guidebook in 
federal court by attorneys and judges alike. 

In Print AND ON CD-ROM. Moore’s 
Federal Practice is available as books and 
on compact discs. Our improved print 
index, which has been streamlined from three 
books to one convenient volume, enables 
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Incorporating a new company is routine to you...It’s a very special day to your 


clients. Empire makes sure you get the professional look for that special day that 
impresses... 


Each Corporate Kit complies with the new corporation act and features: 


¢ Checklist * Instructions © Work Sheets © 8 Tab Dividers ¢ Stock Transfer Ledger * 25% Rag Minutes ® 21 Certificates © Padded 
Binder ¢ Slip Box © Written Statements to Organize in Lieu of Minutes * Typewriter Spaced ® Buy-Sell Agreements * Indepen- 
dent Contractor Agreement * Employment Agreement ® Stock Subscription Agreement ¢ Indemnification of Officers and 
Directors Plan ® Death Benefit Plan ¢ IRC Election 248 Plan ¢ ‘‘S’’ Corporation formerly Sub ‘‘S’’ Plan ¢ Medical Plan ® Voting 
Trust Plan © Shareholders Minutes ¢ Directors Minutes ¢ Annual Shareholders Minutes ® Power of Attorney Form ® Special 
Power of Attorney Form ¢ Shareholders Notice of Waiver * Directors Notice of Waiver ® Officers Notice of Waiver 
© Shareholder Proxy ® Application for Sales and Use Tax ® Application for Employer ID Number ® Pre-printed Envelopes for 
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What Is Politically 
Correct Pro Bono? 

I read with interest the President’s 
Page on “Pro Bono” in the May 1992, 
Journal, because I wanted to see what 
was expected of me. I have not followed 
the debate closely, because I am a 
patent attorney. People who come to 
my office ask questions about original 
ideas which they wish to exploit to 
make money. They come to me to use 
my services to protect those ideas from 
use by others. 

I wonder whether I am doing some 
“pro bono” work now? I have always 
been a little sloppy in my use of some 
words, and I had always thought that 
“pro bono” meant I would not be paid 
for work I did. I do that all the time. 
People call for appointments or just to 
talk on the telephone, and I often give 
a legal opinion that the idea of the 
client is not protectable by patent, 
trademark, or copyright, but that the 
client has the right to manufacture or 
sell the product even without a patent, 
trademark, or copyright. More often 
than not, when I give that opinion, I 
do not charge a fee. I do that both in 
Tampa, Florida, and Columbus, Ohio. 

In reading the president’s article, I 
had the impression that when he said 
“pro bono,” he meant that I should do 
work for nothing, but in addition, the 
client must be so poor that he or she 
could not pay even if asked. As a result 
of my impression, I consulted Black’s 
Law Dictionary and found “pro bono 
publico—for the public good; for the 
welfare of the whole.” The evidence 
supports my statement that my use of 
the language is a bit sloppy. 

For 30 years, I have been giving 
advice to clients who pay nothing and 
who never receive a bill from my office. 
That is because I thought it was a 
service that members of the Bar should 
provide to clients who do not have a 
case. I never insult a client in such 
cases by asking whether he can pay. 
My first effort is to determine whether 
I can help the client. After I have spent 
some time with the client and deter- 
mined that I can be of no help from a 
legal standpoint and advise the client 
of that, have I performed “pro bono” 
work? Does pro bono work require a 
“means test”? 

When this projected reporting form 


te 
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on pro bono work is ultimately submit- 
ted to us, I wonder whether there will 
be a place to record my time for 
performing what I believe is pro bono 
publico work? I hope so, but I doubt 
whether the bureaucracy is thinking 
about me. I suspect that after the 
bureaucracy gets in position, it will be 
more concerned about its comfort in 
keeping control of the numbers on the 
reporting documents than it will be 
with lawyers who provide services to 
clients for the public good for no fee. 

Where can I apply to be on the 
committee to decide what is politically 
correct pro bono work? I am sincere in 
my question. I really am ignorant on 
how to get on that committee. I hope 
the committee is not composed of law- 
yers who practice primarily in criminal 
cases who might think they are the 
only ones who perform services pro 
bono publico. 


SIDNEY W. MILLARD 
Columbus, Ohio 


Update to F.S. §687.0304 
on Lender Liability 

The article, “Impact of Florida Stat- 
utes §687.0304 on Lender Liability 
Actions,” June 1992, had already gone 
to press before I could include an 
update on a significant development. 
In Brenowitz, et al. v. Central National 
Bank, __So.2d___, 17 FLW D926 (Fla. 
2d D.C.A. 1992), the court, in constru- 
ing F.S. §687.0304, held that affirma- 
tive defenses of waiver, estoppel, and 
bad faith are outside the operation of 
the statute. This holding is consistent 
with my analysis wherein I also con- 
cluded that F.S. §687.0304 should not 
be construed to bar affirmative de- 
fenses in the nature of estoppel and 
waiver. 


JERRY M. GEWIRTzZ 
Tampa 


The Florida Bar Journal welcomes 
letters to the editor. Letters should 
be no longer than 350 words, and may 
be edited. Letters may be directed to 
“Letters to the Editor,’ The Florida 
Bar Journal, 650 Apalachee Park- 
way, Tallahassee, Florida 32399- 
2300. 
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COMPLETE 
SOLUTIONS FOR 
GROWING LEGAL 
BUSINESSES. 


Because no two legal businesses 
are exactly alike, no single com- 
puting solution fits perfectly for 
all. One common thread that 
does tie all growing legal busi- 
nesses together is the need to 
work with people who truly 
understand their business. 
That’s why Digital has 
teamed up with top Computer 
Resellers who are experts in 
legal services computing. Our 
Resellers offer you the strength 
of an expandable line of hard- 
ware systems from Digital, plus 
specialized software and exper- 
tise. They are expert in tailoring, 
installing and supporting com- 
puting solutions to keep your 


law firm running smoothly. 
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Digital’s computing sys- 
tems give you more choice. 
Whether you need a single- 
user system or one that lets 
hundreds of users run different 
applications simultane- 
ously, we have it for 
you. You also 
have a choice 
of operat- 
ing sys-, 
tems, 
each 
based on 
industry stan- 
dards. Regardless of 
which system you 
choose — INTEL®, RISC 
or VAX® — you can expand 
your system as your business 
grows. 

Our leadership products in 
networking and open systems 
integration, including our 
Network Application Support 
(NAS) set of standards-based 


software, protect your invest- 


registered trademar 
of Intel Corporation. For information on becoming a reseller or applications provider colt 1-800-343-4040 and ask for extension PARTNE 


DIGITAL. 


ment in PCs, making them part 
of a system solution. 

On top of all this, Digital’s 
worldwide service organization 
provides a complete range of 

multi-vendor support and ser- 
vice options. You can get 
planning, design, con- 
sulting and training 
on both our prod- 
ucts and on 
8000 products 
“from over 800 

other vendors. 
If you want the com- 
puting solution that’s right 
for your legal business, it'll 
take a team effort — the Digital/ 
Reseller team and you. For more 


information give us a call at: 


1-800-666-5567. 


rk of Digital Equipment Corporation. The Teambike is a servicemark of Digital Equipment Corporation. Intel is a registered trademark 
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ong before I took office as 
president of The Florida Bar, 
I began to plan for my ad- 
ministration. Goals and ob- 
jectives were considered and priorities 
set. Now it is my privilege to write this 
page and share with you my experi- 
ences and ideas for our Bar and for our 
profession. Because I follow so many 
really excellent Bar presidents, it is a 
challenge to be as original, as articu- 
late, as insightful, or even as funny as 
my predecessors. Although I can’t prom- 
ise to do any of those things, I will do 
my best and I will be candid about our 
mutual problems and concerns. 

The appointment of the Bar’s com- 
mittee leadership for the coming year 
is of major importance and one of my 
major concerns. Past presidents have 
written about the hours it takes to 
perform that task, how tough the 
choices often are, and how many law- 
yers request each available appoint- 
ment. My emphasis will be what I hope 
to accomplish with those appointments. 
Later you can judge if the effort was 
successful. 

First, for The Florida Bar to main- 
tain its status as one of the top unified 
bars in America, it must have the best 
possible leadership. Accordingly, my 
most important criterion for appoint- 
ment has been the “best ability” to lead 
each of our committees. That judgment 
was made based on the evaluations 
we receive from committee leaders, the 
Bar’s staff and, in many cases, per- 
sonal observation. I considered overall 
ability, experience, contribution, and, 
in a word, “merit.” 

Still, with so many qualified mem- 
bers, I then applied other criteria. It 
is necessary for all of the members of 
our Bar to believe that they have an 
equal opportunity to progress through 
both The Florida Bar and our profes- 
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PRESIDENT'S PAGE 


On Equal Opportunity and Saving 


a Marriage 


by Alan T. Dimond 


sion. That all persons have not, histori- 
cally, had these opportunities cannot 
be denied. A wide range of minorities 
have felt excluded from the leadership 
of The Florida Bar (and from equal 
opportunities in the profession). De- 
spite the excellent efforts of many of 
my predecessors, I know this problem 
has not yet been solved. I have taken 
a good shot at it. Many persons ap- 
pointed to committee chairs belong to 
groups whose members have never 
held those positions, especially women 
and African-Americans. 

Next, I considered many attorneys 
who felt disenfranchised and who 
worked hard for my election. No suc- 
cessful candidate in our democratic 
system should forget those who helped 
in the election campaign. I tried hard 
to reward those persons. 

Finally, I considered the hundreds 
of requests for appointments sent to 
me by letter or on the Bar’s published 
committee preference form. The follow- 


ing is an excerpt from one such re- 
quest, edited only to allow anonymity 
for the writer. 


Dear Mr. Dimond: 

I am sure you have been inundated with 
requests for committee appointments and I 
apologize for making your job more difficult. 
However, in the hopes that a personal 
appeal may shed a favorable light on my 
request, I am submitting this letter with 
my preference form. 

I have been admitted to The Florida Bar 
since 1983 and I practice mostly in the area 
of commercial litigation. Each year, I have 
submitted the committee preference form 
to no avail. Ironically, my wife, ... is a 
member of [law firm], and although she has 
been practicing for one year less than me, 
she has served on Bar committees for the 
last several years. I certainly am not sug- 
gesting that her qualifications to serve on 
a committee are any less than mine. To the 
contrary, I believe her to be an excellent 
attorney, and judging from my lack of 
success in persuading her on matters at 
home, she may well be a better advocate. 
Nonetheless, each year we submit our appli- 
cations around the same time, each year 
she gets an appointment, and each year I 
do not. 

It is tough enough competing with a 
spouse who practices law on issues such as 
billable hours, difficulty of cases, etc. But 
when she constantly can zing me because 
she has the added experience of “serving 
on Bar committees,” it really gets rough. 
Please help me establish equilibrium at 
home: appoint me to a committee. 


I appointed both and greatly appreci- 
ate my opportunity to serve our 
membership and to save a marriage 
whenever possible. 

There are about 70 committees to 
which the president-elect must appoint 
a chair, one or more vice-chairs, and 
hundreds of committee members. Be- 
lieving, as I do, that these positions 
must be open to everyone, I am pleased 
to report that 11 women will chair 
major Bar committees next year. 
Twenty-one will be vice-chairs who, 
hopefully, will be ready to move to 
chair in the future. On a purely per- 


— 


centage basis, that number approxi- 
mates the number of women who are 
members of The Florida Bar. These 
major appointments include Cecelia 
Bonifay, as the first woman ever to 
chair our Annual Meeting, and women 
judges or attorneys will chair five of 
our 10 rules committees. These num- 
bers are without precedent. 

Two of the three women on the Board 
of Governors will chair a board com- 
mittee and Edith Osman, a former 
state FAWL president, is one of my two 
appointments to the board’s Executive 
Committee. Combined with the elec- 
tion of our first woman president, Pat 
Seitz, and Rosemary Barkett, our first 
woman chief justice of the Florida 
Supreme Court, it is fair to say women 
attorneys are now a major part of 
leadership of The Florida Bar. 

Equal opportunity for members of all 
races is more difficult to achieve. With 
regard to committee appointments, 
many years ago the Board of Bar 
Examiners stopped keeping records re- 
flecting the race of our membership. It 
was probably a good idea at the time. 
This year, President Hill and I asked 
the Supreme Court if the Bar may 
begin to collect such information. 

Thanks to the agreement of the Su- 
preme Court, this year’s dues state- 
ment requests information concerning 
race. We requested this information 
not to pry or invade anyone’s privacy. 
This information will allow Pat Seitz 
and future presidents-elect to ensure 
that participation in The Florida Bar 
is open to all. That was my goal and I 
am certain my successors will finish 
the job. It will be so much easier with 
more information about those who re- 
quest appointment. 

Prominent among those groups his- 
torically underrepresented in the Bar’s 
leadership are African-American attor- 
neys. Since our records have been color- 
blind, I could not tell from the commit- 
tee preference forms the race of the 
applicants. I did write many prominent 
African-American attorneys to ask for 
their recommendations. All persons 
who were recommended were appointed 
to committees. Yet, as of this date, I 
cannot report on our level of success 
in bringing African-American lawyers 
into the activities of the Bar. I can say 
that Dianne Saulney Smith, the only 
African-American lawyer on our Board 
of Governors, will chair our Access to 
the Legal System Committee. John 


Eleven women will 
chair Bar 
committees this 
year, while 21 will 
serve as vice-chairs. 
These numbers are 
without precedent. 


Marks chairs our Equal Opportunities 
in the Profession Committee. Karla 
Wright will chair our Eminent Domain 
Committee, and there are some others 
in leadership positions, but not enough 
to reflect the number of African- 
American lawyers we believe are in our 
membership. 

I have publicly promised that: 

“T will actively reach out to lawyers 
who traditionally have not participated 
significantly in Bar programs. My 
vision of a unified Florida Bar is one 
in which all lawyers can have a mean- 
ingful voice and one in which more 
lawyers are motivated to take part and 
make real contributions.” 

With the appointment of many gov- 
ernment-employed attorneys, young 
lawyers, Hispanic-surnamed attorneys, 
and others, I have tried to keep that 
promise. Geography was considered 
only to ensure a balance. Special care 
was taken to balance committee mem- 
bership between plaintiff attorneys and 
defense attorneys, state attorneys and 
defenders of the accused, government- 
employed with their opposites, and so 
on. Hopefully, some reasonable bal- 
ance has been achieved. 

Among those appointed to various 
committees were several hundred at- 
torneys who have never served on any 
Bar committee. I am comfortable that 
these appointments give the Bar a very 
broad base of participation. As we 
tackle this year’s problems, I am confi- 
dent that great people are in place to 
help. 

It is a particular pleasure to note 
that our important Professionalism 
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Committee will be chaired by a gentle- 
man I consider the personification of 
professionalism, Senior United States 
District Judge William Hoeveler. Pro- 
fessionalism is at the heart of The 
Florida Bar. Teaching it is one of our 
most important missions. We could not 
have done more to emphasize its im- 
portance. 

I would be remiss if I did not express, 
on behalf of The Florida Bar and my- 
self, our many thanks to Ben Hill. 
None of the 41 presidents who served 
the integrated Bar did so with more 
dignity and grace. Ben will be remem- 
bered for his great leadership skills, 
his incredible energy and strong work 
ethic. He enjoys the universal respect 
of those who know him. Ben has been 
a good friend to me, making me feel 
very much a part of his administration. 
I enjoyed serving my apprenticeship 
under his tutelage. Happily, he will 
remain close to the Bar. After working 
so hard to establish our “Ethics School,” 
I am pleased to name Ben as its first 
“dean.” We could not have better lead- 
ership for that ambitious project. 

Finally, I’m reminded of the story of 
the little boy who never cried as a baby. 
In fact, he never spoke even one word 
as a child. His doctors were baffled, 
but as the years passed, his family 
became accustomed to his lack of 
speech. Then, one night at dinner, the 
child, now 10 years old, said in a clear 
voice, “This dinner is awful.” His par- 
ents were amazed. “You can speak,” 
said his mother. “Why haven’t you said 
anything in all these years?” The boy 
thought for a while and then said, 
“Well, up to now the food’s been pretty 
good.” 

If we haven’t heard from you in all 
these years because the Bar has been 
“pretty good,” that is fine. But, I would 
like you to tell me what we can do to 
make it even better. If you have ideas, 
suggestions, or criticisms, write to me. 
Your ideas will be carefully considered 
and I will get back to you. I and the 
Bar want to make your professional life 
easier and your quality of life better. 

Until next time, permit me to remind 
you of one more promise I made to you: 

“The legal profession ultimately con- 
sists of individual attorneys. Our serv- 
ice to the public is the service we 
provide each day on an individual ba- 
sis; I will help ensure that your ability 
to serve your clients is enhanced by 
everything the Bar does.” 0 


i. 


y the time this Journal 
issue reaches you, your Bar 
staff in Tallahassee will 
have settled in after the 
Annual Meeting and begun preparing 
for a new Bar year. As you may know, 
we begin each July with a new Board 
of Governors, new section and commit- 
tee leaders, and, it seems, a new set of 
issues on the horizon. I thought I 
would use this space to give you a brief 
glimpse at some of the issues and ideas 
facing The Florida Bar as the new year 
begins. 

The Board of Governors will have 
two issues under review at its retreat 
in Palm Beach later this month: legal 
technicians and the implementation of 
the Supreme Court’s Racial and Ethnic 
Bias Study Commission Report. 

Legal technicians—nonlawyers who 
advertise their availability to help peo- 
ple fill in and file forms in relatively 
simple legal actions—have been with 
us a long time. Their numbers seem to 
be growing, however, which has 
brought into focus the question of 
whether technicians should be regu- 
lated in some way. Under the leader- 
ship of Board of Governors member 
Greg Presnell, the Bar’s special Legal 
Technicians Study Committee has 
proposed a series of recom- 
mendations, which will serve as the 
corner stone of the Palm Beach discus- 
sion. 

Key among the recommendations is 
the idea that the Supreme Court should 
impose at least minimal regulation of 
technicians, although it is felt The 
Florida Bar should not be the regulat- 
ing agency. Exactly what form this 
regulation might take will be a major 
topic of retreat participants. 

Those of you who read the Bar News 
account of this committee’s work fol- 
lowing our May Board meeting know 
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EXECUTIVE DIRECTIONS 


An Interesting Year Lies Ahead for 
The Florida Bar 


by John F. Harkness, Jr. 


that the Board also is looking at the 
role of The Florida Bar generally in the 
area of unlicensed practice of law prose- 
cutions. 

The News also has reported on the 
recommendations of the Racial and 
Ethnic Bias Study Commission, most 
recently discussing a proposed change 
to the Rules Regulating The Florida 
Bar specifically prohibiting expression 
of racial, ethnic, or gender-based bias 
by Bar members within the context of 
professional activities. 

The commission’s report detailed 
many examples of bias within our 
system, and offered a set of recommen- 
dations geared toward helping reduce 
or eradicate this insidious problem. 

The Board of Governors has been 
highly supportive of this effort. I be- 
lieve that by working together we can 
effectively address many of the 
problems found by the commission. 


Beyond those retreat topics, other 
issues you will read about in your Bar 
publications this year include: 

¢ Implementation of the Supreme 
Court’s statewide pro bono plan. The 
court has mandated each circuit de- 
velop a plan to address the legal needs 
of the poor within their jurisdiction, 
and The Florida Bar has been tasked 
with providing coordination and an 
information clearinghouse to aid 
circuit pro bono committees. The 
Board has approved the addition of 
two staff members to help with this 
effort. 

¢ Ethics School. Immediate past presi- 
dent Ben Hill advocated during his 
term the creation of a diversionary 
program for our members who get into 
trouble because of a lack of under- 
standing of the requirements of the 
Rules Regulating The Florida Bar. Presi- 
dent Dimond has voiced support for 
this concept, and announced in his 
Journal column this month he will 
appoint Mr. Hill as the first “dean” of 
the program. 

¢ Clients’ Security Fund. Many of 
you have seen during the past year 
reporting on the recession’s effects on 
our Clients’ Security Fund—lower in- 
terest rates, and more claims. The 
Board has approved a remedy for the 
next few years of limiting payouts to a 
maximum of $50,000, while increasing 
each member’s contribution from dues 
over the next several years. This is a 
good solution for now, but the Board 
will be studying the issue further. 

These are only a few of the issues 
which will be facing the Bar during 
1992-93. I encourage each of you to 
read your Bar News in the months 
ahead and share with Bar leadership 
and staff your thoughts on how we 
might address the problems facing our 
profession. 
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ALAN DIMOND 


Colleagues describe the new Bar president as a caring, understanding 
person who will work hard for all segments of the profession. 


By Gary Blankenship 


t was an appealing day. A mild cold front had 
brushed through South Florida, cleansing the late 
April morning of humidity and haze and leaving 
a brisk wind and puffy white clouds suspended 
against an otherwise clear sky. New Florida Bar Presi- 
dent Alan T. Dimond was heading west in Dade County, 
opposite the morning rush hour traffic. He had a case on 
the 9 a.m. docket at the 
Third District Court of Ap- 
peal, before Judges Natalie 
Baskin, Phillip Hubbart, 
and Gerald B. Cope, Jr. 

His day would end more 
than 12 hours later with a 
different kind of appeal, the 
Miami Heat playing the Chi- 
cago Bulls in the first round 
of the National Basketball 
Association playoffs. In be- 
tween, he would practice 
law, be interviewed for this 
article, and attend to a va- 
riety of other issues that 
would keep him busy right 
up to game time. 

In a sense, this was a 
slowdown for Dimond, argu- 
ably one of Miami’s busiest 
and best trial lawyers. It 
was only a couple of weeks 
since he finished a complex 
seven-week trial over a com- 
mercial foreclosure. During 
breaks in that trial, he also 
argued two appeals. And 
he got married. 

Add to that the burden of getting ready for his year as 
Bar president, which began June 26, and you might 
expect a picture of the stereotypical stressed-out lawyer. 
Yet there were no outward signs that any of that hustle 
and bustle had fazed him. He remained like his friends, 
co-workers, and colleagues on the Board of Governors 
describe him; much like the Miami afternoon: bright, 


Gary Blankenship is associate editor of The Florida Bar News. 
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friendly, refreshing, easy to like. 

“He listens, he’s inclusive, he’s eminently fair, and he 
uses all those qualities to lead by reaching a consensus,” 
said Patricia Seitz, who was sworn in as president-elect 
when Dimond became president. “I think he makes an 
effort to reach out and listen to people who are not 
necessarily clones of Alan.” 

“He is a good human be- 
ing, very easy to get along 
with,’ said Raquel A. 
Rodriguez, an associate at 
the Miami office of Green- 
berg, Traurig, Hoffman, 
Lipoff, Rosen & Quentel, 
where Dimond is a partner. 
“He listens and he under- 
stands quickly. He’s very 
fair, and also can be forgiv- 
ing.” 

Board of Governors mem- 
ber Scott Baena said Di- 
mond has played peace- 
maker more than once 
among the diverse Dade 
delegation to the board. “He 
handled people very deli- 
cately, and he at the same 
time was very hard on 
problems,” Baena said. 

Former Bar president 
and close friend Steve Zack 
added, “I think Alan is as 
well-suited as anyone who 
has ever taken over the 
presidency. He’s a sensitive 
person who understands 
inter-human relations, and he’s an extremely bright 
person who has a vision of what the future of the Bar 
should be. 

“I made him the administrator of my will, because if I 
die, I can’t imagine anyone I would rather have raise my 
children.” 

Dimond’s vision for his presidential year includes 
bringing the Bar and its members closer by making the 
Bar more responsive to members’ concerns. “I want the 


ot 
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lawyers of Florida to feel better about 
their Bar when I leave than they did 
when I arrived,” he said. “My big thing 
and sweeping concern is to improve the 
communication channels throughout 
the Bar, to try to make the Bar smaller 
by bringing the Bar closer to the mem- 
bership.” 

Part of that goal he’s already built 
into next year’s Bar budget—a beefing 
up of Journal and News operations to 
better inform Bar members about is- 
sues and activities that affect them. 
Dimond said he doesn’t plan a lot of 
policy or program initiatives, in part 
because there is already a lot on the 
Bar’s agenda. Soon after he takes over, 
the Board of Governors will get recom- 
mendations from committees studying 
racial and gender bias, from the Bench/ 
Bar Commission, and from the special 
committee studying unsupervised legal 
technicians. That’s on top of continuing 
challenges to the Bar’s advertising 
regulations, ongoing legislative activi- 
ties, studies of CLE operations, and a 
tight budget year. 

Outgoing Bar President Ben Hill 
agreed Dimond was well-prepared for 
those challenges. “Alan has a great 
deal of experience in Bar affairs. He 
has been on the Board of Governors as 
long as any member currently serving; 
he has been chair of the Budget Com- 
mittee; he has worked hard on legisla- 
tive matters,” Hill said. “He has seen 
and experienced many of the problems 
that continue to confront a president. 
He will bring all of that experience and 
maturity to the problem-solving respon- 
sibilities of the president.” 

The new president hopes to reach 
out to bring in Bar members to address 
those issues. One idea is to create a 
“Presidential Advisory Committee” of 
all past Bar presidents willing to work 
on those and other issues. “I don’t 
want to lose their insights, thinking, 
experience, and intelligence,” he said, 
adding it would create a system for 
“keeping the old guard in touch with 
the new.” 

Continuity is a theme that arises 
frequently in talking with Alan Di- 
mond. His biggest disappointment is 
that he couldn’t practice law with his 
father, Sol, who died during Dimond’s 
second year in college. But one of his 
greatest anticipations is the possibility 
of practicing with his oldest son, 24-year- 
old Scott, who has just finished his 
second year at Columbia Law School. 


His other son, Jason, 21, is in his 
fourth year of the University of Flor- 
ida’s five-year School of Construction 
Management. 

Dimond, who turned 49 last Febru- 
ary, was born in Brooklyn, but only 
lived there four months. His father was 
a lawyer with the Navy, and was 
transferred to the wartime Pentagon, 
which meant Dimond and his younger 
brother, Peter, grew up in Alexandria, 
Virginia. 

His father “represented the Navy in 
dealing with defense contractors,” Di- 
mond recalled. “He stayed in the Navy 
until around 1948, then went into 
private practice representing defense 
contractors in disputes with the gov- 
ernment.” 

Sol Dimond mainly appeared before 
the U.S. Court of Claims, but argued 
several cases before the U.S. Supreme 
Court. 

His mother, Helen, was a major 
influence on Dimond’s life. Besides 
“being the world’s greatest mother,” 
she was president of the local League 
of Women Voters, headed the PTA, and 
served in the leadership of a variety of 
other local charitable and civic groups. 

His early education was in a four- 
room “cardboard” schoolhouse, set up 
for children of government workers, 
including offspring of other Pentagon 
workers and the diplomatic corps. He 
graduated in 1961 from Frances C. 
Hammond High School in Alexandria, 
where he also got his first political 
experience as a high school volunteer 
for John F. Kennedy’s presidential cam- 
paign. 

“T really liked Kennedy and I was 
very turned on to the political process 
by his campaign,” Dimond recalled. 

While most of his school friends went 
to the University of Virginia, Dimond 
settled on the University of Miami, 
partly to be different and partly be- 
cause of the glowing report of a friend. 
“When I arrived in Florida in 1961, I 
didn’t know a single person in the 
state,” he said. “Once I got used to 
Miami, I loved it and had a wonderful 
four years, became a dedicated Hurri- 
canes fan, and grew up a lot.” 

He graduated in 1965 with a B.B.A. 
in government, and then entered 
George Washington University Law 
School. Dimond said following his fa- 
ther’s death, he selected George Wash- 
ington so he could be close to his 
mother. 


“T decided in law school I wanted to 
do two things: One, I wanted to prac- 
tice labor law and, two, I wanted to 
return to Florida. Although I liked 
going to law school in Washington, I 
really missed Miami a lot.” 

After he graduated from law school 
in 1968, Dimond took a job with the 
Bureau of National Affairs, an employee- 
owned former subsidiary of U.S. News 
& World Report, which publishes legal 
materials, including U.S. Law Week. 
His job included covering the Supreme 
Court. He also attended night school 
at Georgetown University, working on 
a master’s degree in labor law. 

After a year, Dimond, still eager for 
employment law and Miami, took a job 
with Bruckner & Greene, a two-person 
labor law firm in that city that repre- 
sented management. 

What he considers his big break 
came a year later, after a 1969 Florida 
Supreme Court ruling that public em- 
ployees had a right to bargain collec- 
tively. “Tom Britton, the county attor- 
ney, decided he needed a labor lawyer,” 
Dimond said, “And I got the job. As a 
lawyer, I grew up in the county attor- 
ney’s office.” 

Although he handled all the county’s 
collective bargaining, workers’ compen- 
sation, and other civil service law 
issues, it proved to be less than a 
full-time burden. So Dimond began 
handling miscellaneous litigation for 
the county, notably cases on con- 
sumer protection and environmental 
issues. 

“My courtroom experience did not 
really start until I worked for the 
county,” he said. “We went through 
some major consumer battles and we 
won some cases that achieved national 
attention.” 

Gradually, Dimond did more govern- 
mental litigation and less labor law. 
When Tom Britton left to join Shutts 
& Bowen, and ultimately to become a 
federal bankruptcy judge, new County 
Attorney Stuart Simon in 1974 made 
Dimond first assistant county attor- 
ney. 

He had no other plans besides stay- 
ing with the county until 1975, when 
he got “the telephone call that ulti- 
mately changed my life.” 

It was from Mel Greenberg of Green- 
berg, Traurig. “Mel and I had dinner 
and to make a long story short, he 
made me an offer I couldn’t refuse,” 
Dimond said. 
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In 1975, Greenberg, Traurig had 16 
attorneys, and did mostly tax, real 
estate, and corporate work. With a bad 
real estate market, litigation was ris- 
ing and the firm wanted to move into 
that area. 

“T joined a smallish boutique firm 
as its first trial lawyer” and as senior 
litigation shareholder, Dimond said. 
“The next 17 years were a rocket ride 
as that small boutique firm grew to be 
the second largest firm in the state.” 

He moved entirely out of labor law, 
replacing it with complex commercial 
litigation, especially involving real es- 
tate, with a subspecialty in property 
tax cases. He practices in both federal 
and state courts, represents both plain- 
tiffs and defendants, and also handles 
appeals. 

“One of his greatest assets is the 
ability to simplify an issue so it can be 
understood by a judge and, more im- 
portantly, a jury,” said Steven M. Gold- 
smith, an associate at Greenberg, 
Traurig who worked with Dimond on 
the appeal he argued at the Third 
DCA. “That is, I think, a very rare 
skill. He’s a great trial lawyer primar- 
ily because of that.” 

Raquel Rodriguez, another Green- 
berg, Traurig associate, said she 
learned from Dimond “how to be an 
adversary without being obnoxious. He 
has always had a unique ability to 
disagree with people without being 
disagreeable. 

“Another thing I have always ad- 
mired about him is his ability to distill 
the most complex parts of a case into 
the simplest terms, whether it be for 
the judge or to a jury,” she added. 

The appeal at the Third DCA was a 
good example of the kind of cases 
Dimond gets. He was hired by the 
Florida Keys Aqueduct Authority after 
it lost a challenge in circuit court over 
its method of charging systems devel- 
opment fees to new customers. 

It might sound mundane, but at 
stake was the system used to pay for 
the expansion and provision of water 
throughout the Keys. Variations of this 
unit-charge system are used through- 
out the state. 

(Dimond noted, ironically, that his 
opponent in the case, represented by 
his friend and Key West attorney Jim 
Hendrick, was the Pier House, where 
the Board of Governors would be hold- 
ing its May meeting three weeks hence. 
The two joked about what kind of room 
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Twenty- 
four-year-old 
Scott just 
completed 
his second 
year at 
Columbia 
Law 
School. 
Jason, 21, 
studies at 
the 
University 
of Florida. 


Dimond would get.) 
Another of his cases was profiled in 
a recent Miami Herald Tropic maga- 
zine article. Dimond represented Ennia 
Schaderverzekering, N.V., a Dutch in- 
surance company that was doing busi- 
ness with a Miami insurance broker. 
The Dutch company said the Miami 
broker wrote more policies than al- 
lowed under the contract, and reck- 
lessly wrote poor risks, taking his split of 
the premium and leaving the company 
with all the liabilities. The company 
wound up losing millions of dollars. 
After a month-long jury trial, Di- 
mond won a $24.2 million verdict, 
including damages for fraud and civil 
theft. When the broker said he was 
destitute, Dimond convinced the judge 


A former 
FBI 
language 
specialist, 
Vivian 
Dimond 
stays as 
busy as 
her 
husband 
developing 
real 
estate. 


that the broker had hidden at least $2 
million. The judge issued a contempt 
citation, and the broker has been in 
jail for more than a year and a half. 
Much of the Herald article focused on 
the broker’s claim he doesn’t have any 
of the money, and he’s in what amounts 
to debtors’ prison. Dimond disagrees. 
“We knew mathematically he had the 
money, he had control of in excess of 
$4 million in cash ... there’s no 
apparent place where he’s spent it.” 
He remains convinced that justice has 
been done, and the broker took advan- 
tage of a foreign company looking to 
break into the U.S. market. 

There have been many other such 
complex cases, and Dimond said that’s 
part of the attraction in practicing law. 
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“The best thing is the satisfaction that 
you realize when you help a client who 
really needs your help,” he said. “The 
second best thing is the intellectual 
challenge you get working on thorny 
issues with a lot of smart lawyers. 

“The worst thing is the long hours 
when sometimes you'd like to be doing 
other things; working weekends when 
everyone else is out playing.” 

With his busy schedule, it’s surpris- 
ing Dimond found time to get married. 
It’s even more surprising after talking 
with his wife, the former Vivian Zumot. 
“I am worse than Alan,” she said with 
a laugh, talking about her schedule. 

Born in Jordan, she was educated 
by French nuns, and came to this 
country when she was 14. She gradu- 
ated from Florida International Univer- 
sity with a degree in criminology, and 
was promptly recruited by the FBI, 
where she was a language specialist 
in the counterintelligence service. 
Dimond said she can’t talk about much 
of her work from that time, although 
it involved travel all over a wide 
area. 

Nine years ago, she switched from 
the FBI to the real estate industry in 
Dade County, and eventually began 
her own developments. She was caught 
for this article at The Fountains, a 
14-unit, 30,000-square-foot townhouse 
condo project in South Dade where she 
has supervised the construction (she 
learned Spanish to communicate with 
her construction crew) and now is 
actively marketing the units. Her 
schedule was demonstrated by her paus- 
ing between questions and answers to 
shout an order, then ask an employee, 
“Where’s my yellow list of things to 
do?” before responding to a query on 
what’s important for Florida lawyers 
to know about her husband. “Alan is 
not prejudiced; he sees everyone equally 
and the same,” she answered. “He’s 
very fair about things.” 

Dimond knows his year at the Bar’s 
helm won’t mean any let-up in his 
schedule; if anything, it may get worse. 
For one thing, there will be all those 
reports on everything from gender equal- 
ity to bench-bar recommendations to 
pro bono rules. 

Dimond expects to tackle those pro- 
grams head on, and noted that a large 
number of Bar commissions and com- 
mittees will be making recommenda- 
tions in the next few months. Those 
range from racial and gender bias 


issues, to recommendations on legal 
technicians, and the report from the 
Bench/Bar Commission. 

Florida’s lawyers shouldn’t expect 
radical changes in how he will deal 
with those reports and recommenda- 
tions. Dimond noted he’s been on the 
Board of Governors since 1983, has 
been chair of the Budget Committee, 
chair of the Legislation Committee, 
and has been on the Executive Com- 
mittee for several years. 

“I guess I could be fairly character- 
ized as an insider,” he said. “The Bar 
will continue along the lines we have 
for the past 10 years, with some fea- 
tures added. I don’t think anyone should 
expect a radical departure from the 
progressive policies I helped formu- 
late.” 

Many of this year’s issues relate to 
court access—from simplified forms to 
the new pro bono plan, in which the 
Supreme Court has ordered the circuit 
courts to draw up specific pro bono 
plans for providing civil representation 
to the indigent. The plan sets an 
aspirational standard of 20 hours of 
service a year (or a $350 payment to a 
legal aid program) but requires all 
Florida lawyers to report annually how 
much service they provided. 

Dimond sees the plan as an opportu- 
nity for lawyers to make their profes- 
sion more rewarding, rather than a 
burden. “Short of a mandatory plan, 
we should encourage as strongly as 
possible every lawyer to fulfill their 
ethical obligation to provide legal serv- 
ices for indigents,” he said. “Encourag- 
ing lawyers to fulfill those obligations 
is one of the pillars on which the Bar 
rests.... I think lawyers who do 
it cheerfully will find it very re- 
warding.” 

Although the board has approved a 
variety of simplified legal forms on 
family and some real estate issues, 
Dimond said more might be needed. 
But he warned that the public can be 
harmed by “oversimplifying” complex 
issues on forms. 

“The concept of the multi-door court- 
house has to be explored; there are a 
lot of ways to get your problems solved 
short of a trial,” he said. Those include 
mediation, arbitration, and other alter- 
natives to trial. 

One of the thorniest access-related 
issues is what, if anything, to do about 
legal technicians—unsupervised non- 
lawyers who set up clinics to fill out 


forms and, in some cases, to give legal 
advice. Dimond noted a special com- 
mittee has been studying that issue 
and holding public hearings. He added 
he doesn’t see it as an economic issue 
for attorneys, nor as the answer to 
better public access to the legal system. 
It is a public protection concern that 
drives the Bar’s interest, he said. 

“If you have a person who in order 
to meet their licensing requirements 
goes through four years of college, then 
three years of law school, that person 
does not and should not compete 
economically with a legal technician 
who may be a high school dropout,” 
Dimond said. 

With equal opportunity and racial 
and gender bias issues promising to 
play a large role in the coming Bar 
year, Dimond’s friends said he’s the 
right person for the job. 

Dimond expressed a simple view 
about those issues: “The first job of an 
integrated bar is to ensure that all of 
its members have an equal opportunity 
both within the profession and within 
the organized Bar itself. My first goal 
is to eradicate any lingering concerns 
about the Bar as an equal opportunity 
organization.” 

Professionalism issues—treatment of 
clients, courtesy to other lawyers, ad- 
vertising, maintaining the Bar’s 
Clients’ Security Fund, CLE courses— 
also will demand the Bar’s attention. 
The Bench/Bar Commission will report 
on many of those issues early in Di- 
mond’s term. 

Dimond remains a supporter of the 
Bar’s regulation of attorney advertis- 
ing. His year will likely see court 
rulings on federal challenges to those 
rules, which went into effect in Janu- 
ary 1991. 

Court decisions and changing tech- 
nology will probably require modifica- 
tions, he said, but, “We have to keep 
our eye on our original objective, which 
is not to eliminate advertising, but to 
eliminate abusive advertising. It’s our 
duty to regulate and protect the public 
rather than our own pocketbooks.” 

Ben Hill noted that Dimond has 
pledged to continue work on Hill’s 
proposal for an ethics school, to catch 
lawyers with problems before serious 
errors land them in the Bar’s discipli- 
nary system. 

Dimond noted: “I share Ben’s excite- 
ment about the creation of The Florida 
Bar’s ethics school.” 
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imond said he generally 
supports recommenda- 
tions from the Program 
Evaluation Committee 
on strengthening the Clients’ Security 
Fund. Those include increasing the 
contribution to the fund from Bar dues, 
looking at bonds for some probate- 
related activities, and somewhat re- 
stricting fund payouts. Dimond called 
the program a “win-win” for both law- 
yers and the public. 

“There are many things that make 
lawyers professionals, but when you 
look at all the features, one of the key 
distinctions is our concern about ensur- 
ing the financial protection of the clients 
who trust us with their money,” he said. 

As for “Rambo” litigators, rudeness 
among attorneys, and the like, Dimond 
said in his view things are getting 
better. “I’m a person who sees the glass 
half-full—I think we are making some 
real progress in the area of profession- 
alism.” 

Related to professionalism and the 
practice of law is a growing concern 
about how lawyers conduct their busi- 
ness and the reliance on hourly billing. 
Several attorneys and Bar leaders in- 
terviewed for this article identified 
that as a major problem confronting 
the profession and the Bar. 
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“The next 10 years are going to see 
a fundamental change in the practice 
of law, and we need to begin to under- 
stand what service we are providing 
and what we are being asked to pro- 
vide, and do we need to change what 
we are providing,” said President-elect 
Seitz. “We are certainly going to have 
to make changes in the private sector, 
and Alan understands that.” 

Dimond noted that 1990-91 Bar Presi- 
dent James Fox Miller drew the Bar’s 
attention to the issue of lawyer billing 
practices, and he agreed it continues 
to be a concern. Hourly billing, he said, 
started from corporate clients demand- 
ing accountability and was originally 
resented by lawyers. Now it’s the domi- 
nant way of charging clients, and, if 
anything, many corporate clients are 
demanding more detailed billing re- 
cords. 

“Anything that can get me out from 
under hourly billing I appreciate,” Di- 
mond said. 

Legislative and lobbying issues will 
also be important during Dimond’s 
year as president. While some Bar and 
Board of Governors members have ques- 
tioned whether the Bar needs to main- 
tain its current legislative operations, 
Dimond has no doubt. 

Although the Bar must protect the 
rights of dissenting members, “I’m a 
strong proponent that we continue our 
policy of being actively involved with 
the legislature,” Dimond said. “I think 
it would be a disservice to the people 
of Florida and to the lawyers for us to 
reduce our legislative presence.” 

That doesn’t mean, he added, that 
the Bar can’t seek to make its legisla- 
tive operations more efficient, and that 
includes evaluating those whom the 
Bar hires as outside lobbyists. 

“Part of the problem you have in the 
legislature is choosing spokespersons 
who are effective with the legislature, 
which is constantly changing,” he said. 
“You would be politically naive if you 
didn’t recognize that in some years 
people have a more effective voice than 
in other years.” 

Closely tied to legislative operations 
is the Bar’s push for merit selection 
and retention for trial judges— 
something Dimond expects to continue 
strongly supporting. 

“[ABA President] Sandy D’Alemberte 
said this race [to change the system] 
is not for the short-winded and I’m not 
short-winded,” he said. “The system of 


electing judges in my view is demean- 
ing to the justice system, it creates 
conflicts that have no part in the 
justice system, and from time to time 
produces judges who are below the 
minimum standard. 

“The people deserve the best and the 
brightest judges and the electoral sys- 
tem has nothing to do with that result.” 

An important priority will remain 
seeking adequate funding for the judi- 
ciary, he said, and recognizing the 
justice system is the third branch of 
government and not just another state 
agency whose budget can be cut with- 
out much thought. 

The new Bar president also believes 
the Board of Governors must keep 
oversight of section legislative activi- 
ties, although he has argued for less 
restrictive oversight than in the past. 
“T believe very strongly in freedom of 
speech and the benefit of hearing com- 
peting ideas,” Dimond said. “There are 
very few circumstances where I would 
restrict that.” He added he even favors 
allowing sections to take opposing posi- 
tions on pending bills and issues. 

Despite disputes over section lobby- 
ing and the unsuccessful petition by 
the Public Interest Law Section to 
loosen further Bar oversight, Dimond 
said he sees the relationship between 
Bar and section leadership as getting 
closer. The newly-formed Council of 
Sections has played a major role in 
that, he said, and “our relationship is 
better than ever. I know the section 
leadership feels closer to the Bar lead- 
ership and we're going to continue to 
improve that relationship until this 
issue disappears.” 

As for Bar operations, Dimond in- 
sisted on a no-new-dues budget for his 
year, which means a tight year for Bar 
operations. At the same time, he’s 
looking for ways to bring the Bar closer 
and make it more responsive to its 
members. 

“T’'m a fiscal conservative whose 
budget comes in a year of a recession,” 
he said of the 1992-93 fiscal plan. “I 
think we owe it to our membership to 
recognize the economic realities of our 
times. But we also have to fulfill our 
professional obligations in everything 
from discipline to education, and that 
takes money.” 

There’s little doubt among Dimond’s 
friends that he will manage his year 
as Bar president well—and keep his 
equilibrium. J 
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ACROSS 


Definitely a hangable offense (two words). 
It’s a crime to forget this death place of Jim 
Bowie, Davy Crockett, and Colonel Travis, 
particularly in 8 Down. 

A lookout’s signal. 

Drink for Eastern folks; not fit for a decent 
saloon. 

Famous actor who starred in Apache, Gunfight 
at the OK Corral, and Local Hero (last name). 
Lon Chaney’s famous speech in High Noon 
referred to dyin’ in some gutter for this 
symbol of law enforcement. 

Hotel on the road. 

It was a crime for a sheepherder to use land, 
even if he had this document of title. 

Abbr. for 1 Down. 

Abbr. for 33 Down. 

Homonym for 19 Across. 

Accurate six shooter. 

Fair Sale (abbr.). 

Grantee of 20 Across. 

The Northwest territories had their 
“‘marshals”’ in the form of these ‘‘mounties” 
(First two letters of four-letter abbr.). 

Small crime, such as killing a sheepherder or 
card shark. 

Fix a deck of cards. 

For Judge Roy Bean, they were merely 
preludes to a lynching. 

Half-nude paintings on saloon walls. 

Non liquet (Abbr. for this French legal term 
meaning “It is not clear.’”’). 

Diminutive feminine suffix (plural). 

“The Ride ___ Deadman’s Tree.” 

The 15th day of March. 

Bob Dylan, the folk singer who appeared in 
Pat Garrett and Billy the Kid, was also 
considered to be a great 
Early American housing now used by Boy 
Scouts and campers. 

The lowly coward who shot poor Jesse James 
in the back (Last name.) 

The 31st president campaigned on a 38 Down 
(abbr.). 

Era. 

Without it, you’re 6 Down. 

The wood from this tree is tough and elastic 
(perfect for a good hangin’). 

American Bar Association (abbr.). 

Word element meaning ‘“‘mountain.” 

The .45 that won the West. 

A saddle, the ground, and maybe a blanket 
(plural). 

Deputized gang. 

Dangle from a big oak tree, Tom Dooley style. 
First of 3 famous words spoken to Brutus on 
43 Across. 


DOWN 


Seven Card Stud is currently legal in this state, 
because it has been legislatively declared to 
be a game of skill, and is therefore not 
“gambling.” 


oun s 


30 


33 


1 2 3 4 5 6 7 8 9 10 414 
12 13 14 
15 16 | 17 18 
19 20 21 22 
23 24 25 26 «| 27 
28 =| 29 30 31 32 33 
34 35 «136 37 38 
39 40 41 42 
43 44 45 46 
47 48 49 
50 51 52 
53 54 55 56 
57 58 59 |60 
61 62 63 


Actor who played Shane (first name). 
Turning skins into leather, or turning pale 
midwestern skins into Florida and California 
complexions. 

The Movie Channel (abbr.). 

Prepare 57 Across for use. 

Lacks 51 Across. 

How to address Billy the Kid. 

Land of the Longhorn Cattle (abbr.). 

Large company (abbr.). 

Close by; proximate. 

Sheriff Pat, who double crossed Billy the Kid 
(last name). 

Hunting dog’s position to indicate the 
presence of game. 

The laws that governed before 27 Down 
arrived. 

Out of harm’s way. 

From Texas to New York (abbr.); direction 
traveled. 

Threat to outlaws like Liberty Valence, but a 
boost to law and order. 

The old West; out of control. 

Right (abbr.). 

The tail end of the letter that comes after the 
tail end (abbr.). 

Indian slang for a “‘train.” 


Puzzle by Ashley S. Lipson 


@ 


6 Reclaim an automobile with an outstanding 

mortgage (slang). 

A hindrance or obstruction in old 

conveyancing. 

Exists. 

Component of the famous dead man’s 

hand; goes with 54 Down. 

Juris consult (abbr.). 

To such a degree. 

In the manner indicated. 

Interjection of surprise. 

To amplify someone’s message, you 

need a lot of these. 

Two of these formed another component of 

the famed ‘‘dead man’s hand,” held by Doc 

Holliday just prior to his demise. 

Barrett Oliver, who appeared in Cocoon 

(initials). 

A good day for hangin’ — of course, any 

day was a good day for a hangin’ (abbr.). 

59 Starred in The Lawyers, Barry Newman 
(initials). 

60 For example (abbr.). 
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Answers on page 68 
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ASSET PROTECTION 
NucLEAR Boms SHELTER 


sk any doctor what his 

greatest fear is and he 

will tell you: malpractice. 

A single multi-million dol- 
lar judgment can easily exhaust liabil- 
ity insurance coverage, exposing the 
physician’s hard-earned assets to being 
wiped out. While this concern plagues 
the medical profession, doctors are cer- 
tainly not alone. Virtually anyone with 
a “deep pocket” can become a target of 
litigators. The current litigation epi- 
demic is forcing estate planners to con- 
sider asset protection issues that previ- 
ously were considered only in special 
circumstances. 

Even the innocent bystander may 
be sued. There can be little doubt that 
legal theories are often stretched or 
invented in an attempt to assign liabil- 
ity to persons because of their “deep 
pockets.” Likewise, there are those who 
have caused injuries to others who are 
forced to defend against grossly in- 
flated damages. Prejudgment writs of 


by Richard S. Amari 


garnishment and levy proceedings, 
among other tactics, are often used by 
plaintiffs in an attempt to “strong- 
arm” the defendant into a favorable 
settlement. The successful defense of 
these claims is likely to result in attor- 
neys’ fees, expenses, loss of work, and 
other significant unrecoverable dam- 
ages. Our judicial system is not de- 
signed to compensate for these in- 
equities. 

As our national litigation epidemic 
continues to spread, more and more 
wealthy people are becoming increas- 
ingly concerned about the loss of assets 
to satisfy claims of unknown future 
creditors.! The asset protection trust 
(APT) is a tool designed by estate 
planners to respond to this growing 
problem.? 

The basic concept of the APT is to 
remove assets from the would-be 
debtor’s balance sheet so as to dampen 
a potential creditor’s prospects for re- 
covery. This is accomplished by trans- 


ferring assets to a trust so that the 
assets, for creditors’ rights purposes, 
are no longer “owned” by the trans- 
feror. Yet the APT allows the trans- 
feror to retain control over the disposi- 
tion of the trust assets.3 

The use of the APT as an asset 
protection vehicle for United States 
citizens has rapidly evolved over the 
last 10 years. The precursors of these 
trusts have, however, existed for many 
years in foreign countries, primarily 
to protect persons from political risks 
and forced heirship laws. For this rea- 
son and for reasons discussed below, 
the APT is most effective when located 
in carefully selected foreign jurisdic- 
tions. The considerations involved in 
selecting the foreign jurisdiction are 
also discussed below. 

Several legitimate, nonasset protec- 
tion interests may be furthered by the 
use of the APT. Some of these are as 
follows: 

¢ The APT may be used to strengthen 
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spendthrift provisions as to the trust’s 
beneficiaries. The laws of many foreign 
jurisdictions provide better protection 
against the inherent risks of the spend- 
thrift beneficiary. 

¢ The APT may be used as a vehicle 
to avoid probate. 

¢ Due to the secrecy laws of foreign 
jurisdictions, APT’s provide more pri- 
vacy than domestic trusts can offer. 

* The APT is a good vehicle for global 
investing. 

¢ The APT is a flexible way to plan 
for the potential disability or unavail- 
ability of the grantor. 

¢ The concept of “trust advisors” or 
“trust protectors” is better established 
under the laws of foreign jurisdictions. 
A committee of advisors or protectors 
is formed for the purpose of advising 
the trustees on matters such as trust 
investments, administration, and dis- 
tributions. This allows trust grantors 
to maintain a level of control without 
usurping the powers of the trustees. 

¢ The APT may be used as an alter- 
native or supplement to a prenuptial 
agreement. 


Typical Features of APT 

There are basic features which the 
typical APT will contain. These fea- 
tures are as follows: 

* The trust should be irrevocable for 
the grantor’s life or for a term of years. 
If the grantor has the power to revoke 
the trust, the requirements of the trust 
are illusory. Most jurisdictions will 
grant creditors access to trust assets if 
the trust is freely revocable by the 
debtor. Typical periods of irrevocability 
run from 10 to 15 years. The trustee 
should be given the power to extend 
the term of the trust in the event there 
is an outstanding judgment or other 
creditor action threatened near the set 
termination date. 

¢ The grantor cannot have a benefi- 
cial interest in the trust other than a 
contingent reversionary interest. The 
courts will not enforce a spendthrift 
provision to protect the beneficial in- 
terest in a trust which was created by 
the debtor. If the debtor retains a 
beneficial interest in the trust, the 
creditor will easily gain access to the 
debtor’s interest in the trust. 


The general principles which should 
ever control the lawyer in the practice 
of the legal profession are clearly set 
forth in the following oath of admis- 
sion to the Bar, which the lawyer is 
sworn on admission to obey and for 
the willful violation to which disbar- 
ment may be had. 


| “| do solemnly swear: 


“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida. 


“1 will maintain the respect due to 
| courts of justice a’id judicial officers; 


“| will not counsel or maintain any 
Suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the law 
of the land; 


“| will employ for the purpose of 
maintaining the causes confided to 


OATH OF ADMISSION TO THE FLORIDA BAR 


me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false statement 
of fact or law; 


“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compensa- 
tion in connection with their business 
except from them or with their knowl- 
edge and approval; 


“| will abstain from all offensive 
personality and advance no fact preju- 
dicial to the honor or reputation of a 
party or witness, unless required by 
the justice of the cause with which | 
am charged; 


“| will never reject, from any consid- 
eration personal to myself, the cause 
of the defenseless or oppressed, or 
delay anyone’s cause for lucre or 
malice. So help me God.” 
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¢ The grantor cannot be the trustee 
of the trust. The trust indenture will 
vest discretionary powers in the trus- 
tee regarding distribution of trust as- 
sets. The trustee will be vested with 
broad powers concerning administra- 
tion of the trust assets. If the grantor 
is the trustee, the courts likely would 
require the grantor to exercise the 
trust powers in a manner that would 
give access to trust assets to the gran- 
tor’s creditors. 

¢ The trust will provide for discre- 
tionary distributions of income and 
principal to the members of the class 
of beneficiaries in the sole discretion 
of the trustee. The class of beneficiaries 
may consist of grantor’s spouse, chil- 
dren, and other family members. 

¢ In most instances, the trustee’s 
power to distribute assets will not be 
mandatory or subject to some reason- 
ably ascertainable standard. Otherwise, 
the beneficiary will be able to force the 
trustee to distribute assets in accor- 
dance with the trust provisions. Fur- 
thermore, the grantor may be given a 
reversionary interest in the trust as- 
sets upon termination of the trust. If 
the trustee has the discretion to dis- 
tribute some or all of the trust assets, 
the reversionary interest of the grantor 
is contingent upon the trustee not 
exercising this discretionary power. 
This discretionary power in the trustee 
renders the reversionary interest non- 
vested. A creditor attempting to attach 
this reversionary interest would be 
seeking to elevate his or her rights 
over those of the named beneficiaries. 
Courts would be unlikely to do this 
absent evidence of intent to defraud. 
Also, the reversionary interest cannot 
be valued since it can be destroyed by 
the trustee’s discretion to distribute 
principal. For these reasons, the credi- 
tor should not be able to reach the 
reversionary interest. 

¢ The trust will provide for distribu- 
tion of the trust assets upon the death 
of grantor. This distribution may be 
accomplished by a pour-over provision 
which distributes the assets upon the 
grantor’s death to a United States 
revocable living trust in order to fully 
utilize traditional estate planning fea- 
tures, such as “credit shelter bypass” 
and “QTIP” provisions.4 


Bells and Whistles 
The APT may contain several “bells 
and whistles” which are designed to 


: 
= 


make the APT more flexible and to 
strengthen its protective features. Some 
suggested provisions are as follows: 

¢ The trust may provide for a com- 
mittee of “advisors” or “protectors.” 
This committee will advise the trustee 
regarding trust investment and admin- 
istration decisions. By serving as the 
committee chair, the grantor will re- 
tain indirect control of the APT. The 
trustees should be free to ignore the 
advice of the committee in order to 
avoid the argument that the committee 
has legal control over the trust admin- 
istration. The committee can be given 
the power to remove and replace the 
trustee as a protection against the 
trustee who does not adequately per- 
form his or her duties.5 The committee 
may also have the power to add to or 
delete from the class of beneficiaries. 
This will protect against unforeseen 
circumstances such as divorce, uncoop- 
erative beneficiaries, and pretermitted 
children or spouses. 

e The trust may contain a “fleeing 
clause” which allows the trust to change 
its situs from one jurisdiction to an- 
other. This can be useful if civil unrest 
or other political exigencies make the 


current situs of the trust risky. Also, 
if it appears that a creditor of the 
grantor may persuade the courts hav- 
ing jurisdiction over the trust to allow 
access to the trust’s assets, the trust 
can instantly flee to another 
jurisdiction. This raises an additional 
hurdle for the creditor to jump to gain 
access to the trust assets. 

¢ The trust may provide that upon 
its termination during the grantor’s 
life, any assets remaining in the trust 
will revert to the grantor. This assures 
the grantor will regain ownership of 
the assets. As previously discussed, the 
contingent reversionary interest will 
not be subject to the reach of the 
grantor’s creditors. 

¢ In the event the date initially set 
for termination of the trust nears at a 
time that would expose the assets to 
risk, the trustee can be given the power 
to extend the period of the trust for an 
additional term. This will add protec- 
tion to the reversionary interest against 
creditors existing at the termination 
date. 

¢ The liquid assets of the APT may 
never have to leave the United States. 
As long as there is no imminent risk 


Delta clients know how t to 


of seizure or attachment, these assets 
may be maintained in accounts with 
brokerage firms, banks, or other insti- 
tutions located in the United States. 
It is advisable for these assets to be 
held in custodian accounts under nomi- 
nee or street name form. This structure 
will make it more difficult for creditors 
to locate the assets or become aware 
of the existence of the assets. If these 
assets become at risk, they are easily 
wire transferred to the foreign 
jurisdiction of the APT situs. 


How It Works 

Upon creation of the APT, the gran- 
tor will transfer ownership of a certain 
“nest egg” of assets to the trust. The 
APT should never be designed to hold 
all of the assets of the grantor. If the 
grantor becomes insolvent through the 
funding of the APT, it is far more likely 
that a creditor might succeed in its 
attempt to set aside the transfer to the 
APT as a fraudulent conveyance.® The 
trust is typically funded only with 
liquid assets, although it may hold 
nonliquid assets like real estate. Non- 
liquid assets may be held through a 
separate entity such as a limited part- 
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nership or corporation.’ 

By transferring assets to the APT, 
the grantor removes them from his or 
her financial statements. This transfer 
creates the initial hurdle for the future 
creditor: locating the assets. Even if 
the creditor learns of the transfer to 
the APT, the creditor should not suc- 
ceed in reaching the APT’s assets ab- 
sent a successful “fraudulent con- 
veyance” argument. 

While in theory a United States situs 
APT should provide asset protection, 
more prudent practice is to locate the 
trust in a non-United States jurisdiction 
for the reasons set forth below. Selec- 
tion of the foreign jurisdiction should 
be made with care. The foreign 
jurisdiction selected should have its 
trust laws based on English common 
law rather than statute. 

One concern in selecting the situs of 
the trust lies in the long-standing Eng- 
lish Statute of Elizabeth (1570). If the 
statute applies in the foreign trust 
situs, it is possible to set aside a 
transfer that is intended to defeat 
claims of unknown future creditors. 
Because it is often difficult to deter- 
mine whether the Statute of Elizabeth 
has been incorporated into the foreign 
country’s local law, many foreign juris- 
dictions have enacted “override” stat- 
utes. The foreign jurisdiction selected 
must have good override legislation. 

Once the trust is funded, its assets, 
insofar as a creditor is concerned, are 
treated as if they have been given away 
completely. Absent a claim the assets 
were transferred to defraud the credi- 
tor, the creditor should not be able to 
reach them.® These trusts should never 
be funded when the grantor has a 
judgment outstanding or if there is 
pending litigation or unasserted claims 
that are known to the grantor. The 
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APT is designed to protect against the 
claims of potential, but currently un- 
known, future creditors. 

Location of the APT in a carefully 
selected, non-United States jurisdiction 
should provide several additional hur- 
dles for future creditors to overcome. 
Many foreign jurisdictions, such as the 
Bahamas, Caymans, Cook Island and 
Turks and Caicos, have enacted legis- 
lation which enhances debtor protec- 
tion. 

A creditor entering a foreign 
jurisdiction to attack a carefully 
planned APT will encounter several 
significant problems. For example, as- 
sume a creditor obtains a judgment 
and learns that the debtor has funded 
an APT. The creditor’s first disappoint- 
ment may be to learn that the foreign 
country in which the trust is located 
will not recognize the United States 
judgment. In order to make a claim 
against the assets in an APT, the 
creditor will have to incur the cost and 
uncertainty of litigating—again—in 
that foreign jurisdiction. Even assum- 
ing the creditor goes through the 
trouble and expense of bringing its 
witnesses, attorneys, and evidence to 
the foreign jurisdiction and success- 
fully retries the case in that jurisdiction, 
the creditor must still prove that the 
transfer was made with actual intent 
to defraud the creditor. If the foreign 
jurisdiction has enacted a Statute of 
Elizabeth override provision, the credi- 
tor may be required to bring a fraudu- 
lent conveyance action against the APT 
within two years from the date the 
trust was established (these limitation 
periods vary from jurisdiction to 
jurisdiction, but generally run from 
two to six years). Assuming the credi- 
tor is not too late to file an action, these 
jurisdictions place the burden of proof 


- 


on the creditor to prove that the debtor 
transferred the assets to the APT with 
the actual intent to defraud the credi- 
tor. 

Even if the creditor manages to jump 
all these hurdles, imagine the credi- 
tor’s dismay when it discovers that the 
foreign trustee has been removed and 
the APT has “fled” to another foreign 
jurisdiction pursuant to a clause in the 
trust which allowed it to do so. 


United States Taxation of APT 

The taxation of the APT under the 
Internal Revenue Code is an important 
consideration to its utility as an estate 
planning tool. The APT should be taxed 
as a trust for United States tax pur- 
poses. Although the code does not de- 
fine the term “trust,” the Treasury 
Regulations provide the following: 
In general, the term “trust” as used in the 
Internal Revenue Code refers to an arrange- 
ment created either by a will or by an inter 
vivos declaration whereby trustees take 
title to property for the purpose of protecting 
and conserving it for the beneficiaries under 
the ordinary rules applied in chancery or 
probate courts. . . . Generally speaking, an 
arrangement will be treated as a trust 
under the Internal Revenue Code if it can 
be shown that the purpose of the arrange- 
ment is to vest in trustees responsibility for 
the protection and conservation of property 
for beneficiaries who cannot share in the 
discharge of this responsibility and, there- 
fore, are not associated in a joint enterprise 
for the conduct of business profit.9 

The APT is established by written 
instrument. The trust is irrevocable for 
a term of years. The purpose of the APT 
is to provide for protection and conser- 
vation by the independent trustee for 
the benefit of the class of beneficiaries 
who are typically family members other 
than the grantor. The trust indenture 
provides for distribution of trust assets 
in the event the grantor dies during 
the term of the trust. The beneficiaries 
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will have no voice in the management 
of the trust and no powers to dispose 
of or encumber their beneficial inter- 
ests. Net income is not distributed on 
the basis of capital contributions of the 
beneficiaries. For these reasons, the 
APT should clearly be classified as a 
trust for United States federal tax 
purposes. !0 


Grantor Trust Status 

The grantor of the APT should be 
treated as the owner of a grantor trust 
under Code §§671 through 679.!! The 
APT will be treated as a grantor trust 
for any of the following reasons: 


1) The grantor retains the right to 


change the trust’s beneficiaries;}2 

2) the trust may be drafted to allow 
immediate distributions of trust in- 
come to the grantor’s spouse;! 

3) the grantor retains a reversionary 
interest in trust assets;!4 and 

4) the grantor transfers property to 
a foreign trust which has a United 
States beneficiary.!5 


Gift Tax Consequences 

If the APT is properly structured, 
transfers to the APT will be incomplete 
for federal gift tax purposes.!® If the 
grantor alone, or in conjunction with a 
nonadverse party, retains the right to 
change beneficiaries, the gift will be 
incomplete. Because the trustee, who 
is not adverse to the grantor, has the 
discretion to accumulate or distribute 
income to the designated beneficiary, 
there is no assurance that a particular 
beneficiary will receive any trust dis- 
tribution prior to the grantor’s death. 
Thus, it should be easy to ensure that 
transfers to the APT are not completed 
gifts. 

Distributions from the trust will con- 
stitute completed gifts except to the 
extent they qualify for the Code 
§2503(b) exclusion (the $10,000 per 
donee per year exclusion).!” Likewise, 
distributions to the spouse of the gran- 
tor need not be reported unless the 
spouse is not a United States citizen.'§ 
Thus, the grantor of the APT can use 
the trust as a structured gift-giving 
program. This lends additional nonas- 
set protection justification for the exis- 
tence of the APT. 


Estate Tax Consequences 
Because estate and gift taxes are to 

be construed in pari materia, the as- 

sets of the APT will be included in the 


gross estate of the grantor upon the 
death of the grantor.!9 Code §2036 
includes in the decedent’s gross estate 
the value of all property to the extent 
of any interest therein of which the 
decedent has made a transfer for less 
than full and adequate consideration, 
by trust or otherwise, under which the 
decedent has retained for life or for any 
period not ascertained without refer- 
ence to death or for any period which 
does not in fact end before death, the 
right, either alone or in conjunction 


with any person, to designate the per- 
sons who shall possess or enjoy the 
property or income therefrom. If the 
grantor of the APT dies during the 
term of the trust, he or she would have 
retained, as chair of the advisory com- 
mittee, the power to change beneficial 
enjoyment of income and principal for 
a period which did not end before 
death.?° It is important to coordinate 
the APT trust planning with other 
conventional estate planning tools in 
order to minimize federal estate taxa- 
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tion. As an added benefit, this 
additional estate planning will lend 
further credibility to any defense of the 
APT as having legitimate estate- 
planning purposes other than merely 
asset protection and will strengthen 
the protection that the APT affords. 


Foreign Trust Status 

The most troublesome tax issue is 
whether the APT is a “United States” 
trust or a “foreign” trust for tax pur- 
poses. There is a six-factor test which 
is used to determine if a trust is a 
foreign trust. The factors to be consid- 
ered are: nationality and residence of 
trustee; location of trust assets; place 
of trust administration; law of the 
place of the trust’s creation; nationality 
and residence of settlor; and national- 
ity and residence of beneficiaries.?! 
Even though it may be possible ini- 
tially to qualify the trust as a United 
States trust, subsequent events, such 
as removal of United States trustees 
and transfer of assets to a foreign 
trustee in time of threatened activity, 
may cause the trust to become a for- 
eign trust. This issue, however, may 
be largely academic since treatment of 
the APT as a foreign trust will be of 
little consequence unless the trust will 
hold shares in an S corporation. Al- 
though a grantor trust can be an S 
corporation shareholder, a foreign trust 
cannot.?2 Another consequence of the 
APT being classified as a foreign trust 
is that reports must be filed on the 
creation of a foreign trust and other 
annual reports are required to be filed 
by foreign trusts.2% Because these trusts 
are not used for tax-avoidance meas- 
ures, there should be no problem in 
making the filings, and it is advisable 
to file them in case the trust is classi- 
fied as a foreign trust. 


§1491 Excise Tax 

Code §1491 imposes a 35 percent 
excise tax on the transfer to a foreign 
trust by a United States citizen of 
appreciated property. This excise tax 
should not apply to the transfer to an 
APT as long as the trust is a grantor 
trust and the grantor is a United 
States citizen or resident.?4 


Planning Considerations 

Even though asset protection and 
tax planning issues may be adequately 
addressed, advisors are likely to en- 
counter resistance from persons who 
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People feel 
threatened and 
exposed by a judicial 
system which often 
cannot compensate 
for inequities which 
may arise through 
litigation 


would benefit from the APT given the 
fact that the APT grantor cannot be a 
trustee or beneficiary of the trust. This 
resistance should dissipate once it is 
explained that the grantor serves on a 
committee of advisors and can advise 
the trustee regarding management of 
the trust and can remove and replace 
the trustee. 

Furthermore, by retaining the right 
to change the class of beneficiaries, the 
grantor can assure that funds can be 
received through trust distributions to 
the beneficiaries followed by gifts from 
trust beneficiaries to the grantor. Also, 
the grantor can control and manage, 
and receive compensation from, enti- 
ties owned by the trust. 

Of course, care must be exercised in 
selecting the foreign trustee. There are 
a number of reputable, well-qualified 
companies that can serve as foreign 
trustee. It is advisable for the grantor 
to interview the trustee to be selected. 


Ethical Considerations 

When advising clients regarding 
APT’s, lawyers must be aware of ethi- 
cal problems that may arise. Indeed, 
an argument can be made that assisting 
a client in creating and transferring 
assets to an APT is unethical. 

It could be argued that assisting a 
client in APT planning is no different 
than incorporating a client’s business 
to shield the client’s personal assets 
from the risks presented by the busi- 
ness. In APT planning, however, a 
client often intends to shield personal 


assets from virtually all risks. 

Certainly the lawyer should not as- 
sist the client in a transaction which 
is intended to defraud a creditor. The 
Rules Regulating The Florida Bar pro- 
vide: “A lawyer shall not counsel a 
client to engage, or assist a client, in 
conduct that the lawyer knows or rea- 
sonably should know is criminal or 
fraudulent.”25 

It is advisable for the attorney to 
screen carefully prospective APT clients 
and to question the client to establish 
the client’s motives. Affidavits should 
be obtained regarding the client’s fi- 
nancial condition and motives to en- 
sure the client is not aware of existing 
or threatened claims of creditors, to 
ensure that the client will not be ren- 
dered insolvent by the transfer to the 
APT, and to document the nonasset 
protection motives of the client. 

If, during the representation of the 
client, the lawyer learns that the client 
intends to use the APT to defraud a 
creditor, the lawyer must terminate 
representation of the client.26 


Conclusion 

People are becoming increasingly con- 
cerned about the escalating litigious 
nature of our society. A lifetime of work 
can be annihilated by one legal risk in 
a nuclear bomb-like fashion. People 
feel threatened and exposed by a judi- 
cial system which often cannot com- 
pensate for inequities which may arise 
through litigation. These people are 
looking for tools to give them leverage 
in a system which they feel is stacked 
against them. The properly planned 
APT can provide this leverage. Through 
the use of the APT, significant asset 
protection can be provided against the 
claims of potential unknown future 
creditors. The APT can be used to 
further several legitimate interests of 
the client. The trust can be designed 
to be tax neutral so that transfers to 
the trust can be made at no tax cost 
and the grantor of the trust will be 
treated as the owner of the trust assets 
for federal income tax purposes. 

In advising clients regarding APT’s, 
lawyers should remain cognizant of 
ethical issues. Further refinement of 
APT planning is likely to develop as 
more and more of these trusts are 
established. 9 


1 Many people have traditionally relied 
on exemptions from forced sale to protect 


certain assets. For example, in Florida a 
person’s homestead is not subject to forced 
sale to satisfy creditors’ claims. FLA. Const. 
art. X, §4 (1991). Likewise, annuities and 
life insurance are exempt from forced sale. 
Fi. Stat. §222.14 (1991). These exemptions 
do not apply to claims of the Internal 
Revenue Service for unpaid taxes, interest, 
and penalties. See, e.g., U.S. v. Rogers, 461 
U.S. 677 (1983). Similarly, many people rely 
on the fact that property owned by a hus- 
band and wife in a tenancy by the entireties 
cannot be attached to satisfy claims of one 
creditor. See U.S. v. American Bank of 
Jacksonville, 255 F.2d 504 (5th Cir. 1958), 
cert. denied, 358 U.S. 835 (1958). These 
tools are of limited utility for providing 
effective asset protection, and the asset 
protection trust can be used to plug the gap 
which they leave. 

2 For an excellent discussion on the 
rationale, mechanics, and applicable laws 
concerning asset protection trusts, see Bruce, 
Gray, and Luria, Exploring the Protection 
of Assets Trusts: Fallout from Litigation Ex- 
plosion, N.Y.L.J., p. 1 (September 13, 1991); 
and Bruce, Gray, and Luria, PROTECTION OF 
Assets Trusts, TRUSTS AND EsTaTEs, p. 32 
(November 1991). 

3 A person could irrevocably give assets 
away and this transfer would have the 
same effect for asset protection purposes. 
Aside from the gift tax problems presented 
by such gifts, most people are reluctant to 
give up total control of their assets during 
their lifetime and would rather take their 
chances with potential future creditors. (See 
Code §2501. References to the “Code” are 
to the Internal Revenue Code of 1986, as 
amended.) 

4 For a good discussion of basic estate 
planning principles, see Streng, 11-11th 
T.M., Estate Planning. 

5 The power to remove and replace the 
trustee without cause has often been trou- 
blesome in the tax law area. Typically, if 
the grantor has this power over a trustee 
who has broad discretionary powers over 
income and principal, the Internal Revenue 
Service will take the position that the 
grantor possesses all of the powers held by 
the trustee, resulting in inclusion of the 
trust assets in the grantor’s estate. See, 
e.g., Rev. Rul. 79-353, 1979-2 C.B. 325, 
Rev. Rul. 81-51, 1981-1 C.B. 458 and PLR 
8916032. Since it is intended that the assets 
in the APT will be included in the grantor’s 
estate for U.S. estate tax purposes, this 
issue should not cause concern for APT 
planning purposes. 

6 Uniform Fraudulent Transfer Act, 
§5(a), provides that a transfer of assets for 
less than full value and made when the 
transferor is insolvent is a fraudulent trans- 
fer and may be voidable by the creditors of 
the transferor. See also Fa. Star. §§726.105 
and 726.106 (1991). 

7 Many advisors are recommending the 
use of substructures in addition to the APT. 
For example, a limited partnership may be 
formed with the APT grantor serving as 
general partner (e.g., a one percent interest) 
and the APT being the limited partner (e.g., 
a 99 percent interest). The limited partner- 
ship would hold nonliquid assets not easily 


funded into the APT. The limited partner- 
ship could also be used to make distribu- 
tions to the grantor, typically in the form 
of compensation. A creditor is not entitled 
to attach a partner’s partnership interest, 
vote the partnership interest, or attach 
assets of the partnership. The creditor is 
merely entitled to a “charging order” which 
requires that partnership distributions 
which would otherwise be distributed to the 
debtor partner must instead be distributed 
to the creditor. See Fia. Star. §620.695 
(1991). 

8 Pursuant to the Uniform Fraudulent 
Transfer Act, §4(a)(1), existing and future 
creditors may seek to set aside transfers as 
fraudulent when the debtor has actual in- 
tent to defraud the creditor. See also Fia. 
Star. §726.105 (1991). If the creditor has 
retained sufficient assets to meet foresee- 
able business needs and to pay debts as 
they come due, this will support the debtor’s 
argument that there was no actual intent 
to defraud. 

9 Treas. Reg. §301.7701-4. 

10 See, e.g., Comr. v. Guitar Trust Est., 
et al., 72 F.2d 544 (5th Cir. 1934). 

11 The owner of a grantor trust is re- 
quired to include in computing the taxable 
income and credits those items of income, 
deductions, and credits against the tax of 
the trust which are attributed to the portion 
deemed owned by the grantor. See Code 
§671. 

12 Code §674. 

13 Code §677(a)(1). 

14 Code §673. 

15 If the grantor is a U.S. person and if 
the trust is a foreign trust, the grantor will 
be treated as owner of the portion of the 
trust attributed to property transferred by 
the grantor for any year that there is a 
U.S. beneficiary of such portion of the trust. 
See Code §679. 

16 Code §2501 imposes a gift tax on the 
transfer of property by gift during the 
calendar year The gift tax also applies to 
transfers in trust. See Code §2511. In order 
for the gift to be subject to the imposition 
of gift tax, the grantor must have com- 
pletely departed with dominion and control 
over the property which is the subject of the 
gift. See Treas. Reg. §25.2511-2(b). Because 
the grantor, as chair of the committee of 
advisors will be given the power to change 
the class of beneficiaries, the transfer of 
assets to the APT will be treated as incom- 
plete and thus not subject to gift tax. See 
Treas. Reg. §25.2511-2(c). Likewise, because 
the trustee has discretion to accumulate or 
distribute income and the grantor, as chair 
of the advisory committee, has the power 
to remove and replace the trustee, the gift 
to the APT will be treated as incomplete. 
See Treas. Reg. §25.2511-2(c), 2(e). 

17 Treas. Reg. §25.2511-2(f). 

18 Code §2523 provides a marital de- 
duction for the value of gifts to the donor’s 
spouse. The deduction is disallowed if the 
donor’s spouse is not a USS. citizen, al- 
though in such a case the §2503(b) exclusion 
is increased from $10,000 to $100,000. See 
Code §2523(i). 

19 See Estate of Sanford v. Comr., 308 
U.S. 39 (1939), reh. denied, 308 U.S. 637 


(1939). 

20 For additional provisions which would 
result in inclusion in the grantor’s estate, 
see Code §2037. 

21 See PLRS 7832003, 7917087, 8524010 
and 8723010. See also Rev. Rule. 81-112, 
1981-C.B. 598. 

22 See Code §1361(c)(2)(A)(i). 

23 Reports which may be required include 
the following: Department of the Treasury 
Form TD F 90-22.1—Report of Foreign 
Bank and Financial Accounts; Form 926— 
Return by a Transferor of Property to a 
Foreign Corporation, Foreign Estate or 
Trust, or Foreign Partnership; Form 3520— 
Creation of or Transfers to Certain Foreign 
Trusts; Form 3520-A—Annual Return of 
Foreign Trust with U.S. Beneficiaries; Form 
56—Notice Concerning Fiduciary Relation- 
ship; Form 1040, Schedule B, Part III, to 
report Foreign Accounts and Foreign Trusts; 
and Customs Form 4790—Report of Inter- 
national Transportation of Currency or Mone- 
tary Investments. 

24 See Rev. Rul. 87-61 1987-2 C.B. 219. 

25 RuLes REGULATING THE FLoripa Bar Rule 
4-1.2(d). 

26 See Rutes REGULATING THE FLoripa Bar 
Rule 4-1.16. 
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Lender Environmental Liability 
The EPA’s Interpretation of 


CERCLA’s Security Interest Exemption 


he U.S. Environmental Pro- 
tection Agency (EPA) has fi- 
nalized its proposed regula- 
tion clarifying the scope of 
the “security interest exemption” un- 
der the Federal Comprehensive Envi- 
ronmental Response Compensation and 
Liability Act of 1980 (CERCLA).! The 
EPA’s final lender environmental li- 
ability rule became effective immedi- 
ately upon publication in the April 29, 
1992, Federal Register (Final Rule).? 
The Final Rule applies to a wide range 
of security interests, including lease- 
financing transactions, in both title 
theory or lien theory states.? Further- 
more, the Final Rule applies to all 
CERCLA actions whether initiated by 
the EPA or private parties.* Although 
this Final Rule is subject to a petition 
for judicial review until July 28, 1992, 
it offers immediate guidance to secured 
creditors.5 
The Final Rule provides a general 
test to analyze whether a lender’s ac- 
tions will result in a loss of the security 
interest exemption by “participating 
in the management of a facility,” either 
by exercising decision-making control 
over the borrower’s waste management 
practices, or by assuming responsibil- 
ity for the daily operations of the 
borrower’s enterprise. The Final Rule 
also itemizes specific lender actions 
which fall within the permissible range 
of activities under the exemption.® 
Thus, while a lender’s actual participa- 
tion in the borrower’s day-to-day opera- 
tions will eviscerate the exemption, 
policing the loan, providing financial 
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advice, conducting periodic inspections 
of the facility, or requiring the bor- 
rower’s environmental compliance need 
not. Likewise, the lender’s acquisition 
of title to contaminated property pur- 
suant to a foreclosure sale, alone, shall 
not eliminate the protection of the 
exemption. 

This article briefly examines the ba- 
sis of lender liability under CERCLA 
and focuses on the EPA’s clarifying 
interpretation of the security interest 
exemption. Because the Final Rule is 
a substantive rule,’ lenders and their 
counsel are encouraged to become inti- 
mately familiar with the guidelines 
now available in the regulation. 


The Security Interest 
Exemption Under CERCLA 

CERCLA is a remedial statute de- 
signed to protect and preserve public 
health and the environment. CERCLA 
establishes procedures for cleaning up 
inactive or abandoned hazardous waste 
sites, and for responding to releases of 
hazardous substances. CERCLA’s Na- 
tional Contingency Plan, in particular, 
requires that an inventory of facilities 
containing hazardous wastes be under- 
taken, and outlines criteria for deter- 
mining the appropriate extent of re- 
moval, or remedial action to remedy 
the contamination. The National 
Contingency Plan also details the meth- 
ods for determining priorities among 
releases or threatened releases through- 
out the United States, based upon the 
extent of the risk or danger to the 
public or the environment.9 


CERCLA provides for government- 
funded cleanup of contaminated prop- 
erties, and authorizes the EPA to man- 
date and undertake cleanup under cer- 
tain conditions.!° The administrator of 
the EPA is authorized to remove, or 
arrange for the removal of, hazardous 
substances, and to initiate remedial 
action.!! The actions undertaken may 
range from stabilizing the wastes, to 
removal of wastes, and restoration of 
natural resources.!2 The EPA can initi- 
ate actions to recover its response costs 
from potentially responsible parties 
(PRP’s). The Final Rule seeks to recon- 
cile the EPA’s duty to cleanup contami- 
nated properties and recover its costs 
from PRP’s, with the lender’s interests 
in protecting its security interest.!3 

CERCLA specifically authorizes the 
institution of abatement actions against 
responsible parties when an actual or 
threatened release of a hazardous sub- 
stance causes danger to the public 
health, public welfare, or the environ- 
ment.!4 Subject only to limited de- 
fenses, the four potentially responsible 
parties under CERCLA include: cur- 
rent owners or operators of a facility; 
previous owners or operators if they 
owned the facility at the time the 
hazardous wastes were disposed; “gen- 
erators” who arrange for the transport, 
disposal, or treatment of hazardous 
substances; and “transporters” who ac- 
cept hazardous wastes for transport to 
disposal facilities.15 The liability im- 
posed by CERCLA on current owners 
or operators is strict, joint and several, 
without regard to causation.!® 


J - 


While a lender may be exposed to 
liability as a PRP under any of the four 
categories, its exposure heretofore has 
arisen primarily in the context as 
“owner or operator.”!7 CERCLA’s de- 
finition of “owner or operator” provides 
an exemption from liability for persons 
who merely hold a security interest in 
contaminated property. The “security 
interest exemption” provides that the 
term “owner or operator” shall not 
include a person, who, without partici- 
pating in the management of a facility, 
holds indicia of ownership primarily 
to protect a security interest in the 
facility.!8 These three phrases have 
caused the most fertile area for litiga- 
tion involving lender liability and are 
the focus of the EPA’s Final Rule. Note 
that the Final Rule deals only with the 
security interest exemption in the con- 
text of owner or operator liability, and 
has no effect on the lender’s potential 
liability as a generator or transporter 
of hazardous substances under CER- 
CLA, or as a responsible party under 
any other state or federal law.!9 


Fleet Factors Provides 
Momentum for Final Rule 

Several courts have ruled that the 
security interest exemption is lost upon 
a lender’s acquisition of title pursuant 
to a foreclosure sale, when the bor- 
rower is divested of management author- 
ity, or when the lender has the mere 
capacity to influence the borrower’s 
waste disposal activities.2° Other courts 
have held that a lender’s acquisition 
of title, involvement in rendering fi- 
nancial advice, or periodic monitoring 
of the borrower’s facility will not void 
the exemption provided the lender does 
not become entangled in the daily op- 
erations of a facility.21 On each occa- 
sion, the security interest exemption 
has been narrowly construed.?2 

Our federal appellate court’s deci- 
sion in U.S. v. Fleet Factors Corp., 901 
F.2d 1550 (11th Cir. 1990), cert. de- 
nied, 11 S. Ct. 752 (1991), was a 
catalyst to the reexamination of CER- 
CLA’s lender liability standard. In Fleet 
Factors, lenders lost a major battle in 
attempting to insulate themselves from 
environmental liability. According to 
Fleet Factors, a secured creditor may 
incur liability under CERCLA simply 
by “participating in the financial man- 
agement of a facility to a degree 
indicating a capacity to influence the 
corporation’s treatment of hazardous 


wastes. It is not necessary for the 


secured creditor to involve itself in the 
day-to-day operations of the facility in 
order to be liable.”23 Arguably, under 
Fleet Factors, even if a secured creditor 
never participated in waste disposal 
decisions, it may be liable if its involve- 
ment with the borrower’s facility was 
sufficiently broad to “support the infer- 
ence” that it could affect such decisions 
had it chosen to do so.?4 

The Fleet Factors court specifically 
noted that its decision should not be 
read as precluding a secured creditor 
from monitoring any and all aspects of 
a debtor’s business, including the bor- 
rower’s environmental compliance.?° 
Likewise, under the security interest 
exemption, lenders may become in- 
volved in “occasional and discrete” fi- 
nancial decisions of the borrower to 
protect their security interest without 
incurring liability under CERCLA.76 
However, after Fleet Factors, it re- 
mained unclear to practitioners exactly 
how involved a lender could become in 
a borrower’s financial decisions with- 
out incurring liability.27 

According to the EPA, to lose the 
exemption in the 11th Circuit, Fleet 
Factors requires that a lender must 
have been actually involved in manag- 
ing the borrower’s facility, and such 
involvement must be sufficiently broad 
to affect hazardous waste disposal prac- 
tices.28 Further, the EPA believes that 
its Final Rule answers a question raised 
by Fleet Factors: specifically, what 
amount or extent of involvement by a 
lender is sufficient to “support the 
inference” it could affect the borrower’s 
waste management practices??? The 
Final Rule seeks to define at what 
point a lender’s actions change from 
monitoring the collateral and the bor- 
rower’s loan performance, to actual 
management participation in the bor- 
rower’s enterprise. The Final Rule also 
attempts to clarify when a lender will 
be deemed to hold the “indicia of own- 
ership” for investment purposes rather 
than as security for the loan. 


Final Rule Interpreting Security 
Interest Exemption 

In its Final Rule the EPA has accom- 
plished a major step in providing guide- 
lines for the application of the security 
interest exemption. The Final Rule 
helps to resolve the issues generated 
by court opinions construing the ex- 
emption, and seeks to clarify, and in 


fact, specify certain permissible lender 
activities under the security interest 
exemption. It does so by providing a 
general test for determining whether 
a lender’s involvement rose to the level 
of participating in the facility’s man- 
agement, as well as, a specific list of 
activities that can be taken by a lender 
and still remain within the scope of the 
exemption. 

Who May Assert the Exemption. Any 
person who holds an indicia of owner- 
ship, primarily to protect a security 
interest, can assert the protection of 
the exemption, including the holder’s 
agents and employees, or court- 
appointed receiver.2° Under the Final 
Rule, a holder of a security interest 
may include the initial interest holder 
such as a loan originator, any succes- 
sor to or subsequent purchaser of that 
interest in the secondary market or via 
an assignment, loan guarantors, sure- 
ties or any other person who “holds 
ownership indicia primarily to protect 
a security interest or a receiver or 
other person who acts on behalf or for 
the benefit of a holder.”?! A holder 
whose interest is in the nature of an 
investment or ownership interest, held 
for reasons other than the protection 
of a security interest, is expressly ex- 
cluded from the protections of the ex- 
emption.%? Additionally, the EPA’s posi- 
tion is that the Final Rule is inap- 
plicable to circumstances in which a 
lender, as trustee or fiduciary, pos- 
sesses an interest in a facility in a 
nonlending capacity.*4 

Types of Security Interests Protected. 
The security interest exemption pro- 
tects a broad range of transactions. 
Regardless of type or form, the exemp- 
tion covers “all legitimate financing 
transactions that create or establish 
an interest in property for the purpose 
of securing a loan or other obliga- 
tion.”34 A security interest arises gen- 
erally when the holder of the interest 
has recourse against real or personal 
property to secure the repayment of 
money or other obligation.*5 The EPA- 
recognized list of security interests 
includes, but is not limited to, mort- 
gages, deeds of trust, liens, title ob- 
tained pursuant to lease financing trans- 
actions (provided the lessor did not 
originally select the leased property for 
purchase), surety bonds and guaran- 
tees of obligations in which the holder 
has an interest in the facility pursuant 
to the transaction, legal or equitable 
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title obtained pursuant to foreclosure 
(provided the lender complies with the 
other provisions of the Final Rule), 
conditional sales, installment sales, 
trust receipt transactions, and accounts 
receivable financing agreements.*® 


“Participating in the 
Management of a Facility” 

According to the Final Rule, for a 
lender to lose the protections of the 
exemption, the lender’s participation 
in the management of a facility must 
be “actual participation”—the “mere 
capacity to influence, or ability to influ- 
ence, or the unexercised right to con- 
trol facility operations” is insufficient.°” 
What is important to this very objec- 
tive, fact-based inquiry, is the nature 
and extent of the lender’s involvement 
in facility operations.*® While the bor- 
rower remains in possession of a facil- 
ity, a lender will be deemed to partici- 
pate in the management of a facility 
only if it either: (a) exercises decision- 
making control over the borrower’s 
environmental compliance, or hazard- 
ous substances handling or disposal 
practices; or (b) exercises day-to-day 
management control over all, or sub- 
stantially all, of the borrower’s en- 
terprise, with respect to environmental 
compliance or general operations other 
than environmental compliance.*9 

The general test provides a frame- 
work for the analysis of lender liability. 
As set forth under the first branch of 
the general test, in every instance, a 
lender should avoid exercising decision- 
making control over the borrower’s 
hazardous waste disposal practices. Un- 
der the second branch of the general 
test, in monitoring the borrower’s busi- 
ness or loan compliance, the EPA’s 
intent is that a lender be protected 
when functioning in the normal course 
of business, but that it be exposed to 
liability when its actions give rise to 
active management participation.*° To 
lose the protection of the exemption, a 
lender’s participation must be decision- 
making control over facility operations, 
and financial or administrative involve- 
ment is insufficient.*! 

The EPA applies a functional ap- 
proach in specifying the types of roles 
the lender can and cannot assume. If 
a lender assumes the role of plant 
manager, operations manager, chief 
operating officer, or chief executive 
officer, a lender will be considered to 
have assumed responsibility for day-to- 
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day facility operations.42 The reason- 
ing is that most employees in these 
positions have decision-making control 
over daily operations, including control 
over the company’s hazardous waste 
disposal practices. Additionally, upon 
a lender’s assumption of all, or sub- 
stantially all, operational control a 
lender cannot “carve out” or avoid 
environmental compliance decisions in 
an attempt to shield itself from liabil- 
ity.43 According to the EPA, if a lender 
is engaged in the actual management 
of facility operations, and has the abil- 
ity to control the hazardous waste 
disposal practices, liability will attach. 

Conversely, if a lender assumes a 
decision-making role in financial or 
administrative matters, without more, 
it will not be deemed to have assumed 
responsibility for facility operations. A 
lender’s control over functions such as 
credit manager, accounts payable/ 
receivable manager, personnel man- 
ager, controller, chief financial officer, 
or similar financial or administrative 
roles will be insufficient to void the 
exemption.** According to the EPA, a 
lender’s involvement in these capaci- 
ties does not establish operational con- 
trol over the borrower’s facility. 

Although the general test provides 
the basis for the court’s application of 
the security interest exemption, the 
Final Rule also provides a specific list 
of actions which a lender may under- 
take and remain sheltered by the ex- 
emption. The range of activities is 
instructive and provides a safe harbor 
for lenders. Any lender actions outside 
the specified range of activities will be 
analyzed in accordance with the gen- 
eral test. 

Inception of the Loan. Under the 
Final Rule, pre-loan activities are ir- 
relevant to the analysis of the security 
interest exemption.*> Pre-loan activi- 
ties are not supported by the indicia of 
ownership required by the exemption. 
At the inception of the loan, a prospec- 
tive lender can require the borrower 
to provide assurances of environmental 
compliance or require the borrower’s 
cleanup of the facility, or other actions 
to come into compliance with environ- 
mental laws without losing the exemp- 
tion.46 A lender may also, but is not 
required to, initiate or demand an 
environmental audit or other inspec- 
tion as a condition to closing.*” As set 
forth in the EPA’s commentary to the 
Final Rule, if hazardous substances 


are discovered on the borrower’s prop- 
erty, a lender may refuse to extend 
credit, may require cleanup of the 
property as a prerequisite to the exten- 
sion of credit, or may proceed to close 
the loan.*8 A lender who takes a secu- 
rity interest in property known to be 
contaminated will not be subject to 
CERCLA liability on this basis alone.*9 
The lender, of course, will need to 
factor in the known environmental risks 
when extending the credit. 

Policing and Workout. The Final Rule 
further specifies a range of actions 
which a lender may safely undertake 
during loan policing and workout.5° 
Loan policing and workout activities 
include all activities up to the time of 
foreclosure.5! During this period, a 
lender must take precautions to under- 
take only actions which are consistent 
with the lender’s need to protect its 
security interest. The activities during 
policing and workout must not be un- 
dertaken for purposes of directing the 
borrower’s waste disposal activities, or 
the daily operations of the borrower’s 
facility. Under the Final Rule, a lender 
is not expected to be the insurer of the 
borrower’s environmental compliance, 
but is encouraged to monitor and insist 
on such compliance.*? 

During the policing or workout phase 
of a loan, a lender may require the 
borrower’s compliance with environ- 
mental laws, require the borrower’s 
cleanup of the facility, conduct inspec- 
tions at the facility, monitor the bor- 
rower’s financial condition, or take 
other actions to police the loan such 
as requiring the borrower’s compliance 
with warranties, representations, or 
conditions to the proper performance 
of the loan.53 In this way, the lender 
is serving a vital support role in ensur- 
ing the policies of CERCLA are 
achieved. Further, during workout the 
lender may restructure the terms of 
the loan, exercise forbearance, exercise 
rights pursuant to an assignment of 
accounts, provide financial advice, coun- 
seling or guidance, and exercise other 
rights or remedies provided by law or 
under warranties, covenants, or condi- 
tions provided by the borrower.54 The 
EPA recognizes these actions as com- 
mon occurrences during loan adminis- 
tration or workout.®5 Accordingly, ab- 
sent the exercise of operational control 
or other violation of the Final Rule, the 
lender will be within the scope of the 
exemption when engaged in the activi- 


a 


ties itemized in the Final Rule. 

Foreclosure. The Final Rule provides 
the needed clarity as to the liability of 
a lender who takes title to contami- 
nated property pursuant to foreclosure 
of the security interest. Under the 
Final Rule, the EPA has acknowledged 
that foreclosure is often the lender’s 
sole remedy upon default.56 Taking 
title to contaminated property either 
via foreclosure, deed-in-lieu of foreclo- 
sure, repossession, or other acquisition 
of title, alone, in satisfaction of the 
obligation shall not void the exemp- 
tion.5? The Final Rule expressly pro- 
vides that “indicia of ownership, held 
primarily to protect a security inter- 
est,” shall “include legal or equitable 
title acquired through or incident to 
foreclosure and its equivalents.”®® Ac- 
cordingly, a lender will not lose the 
exemption upon foreclosure, provided 
it continues to take actions consistent 
with its interest in protecting its secu- 
rity interest.59 This means the lender 
must be acquiring title to the collateral 
in order to satisfy the loan obligation, 
and must promptly undertake actions 
to divest itself of the property. 

Post-foreclosure and Liquidation. The 
Final Rule provides a wide range of 
permitted post-foreclosure actions. In 
general, upon entry of title, a lender 
may take steps to liquidate, wind up 
operations, or maintain the business 
activities incident to preserving or 
protecting the collateral prior to resale, 
or even undertake response actions 
under the direction of an on-site coordi- 
nator in accordance with the National 
Contingency Plan.®° The EPA reasoned 
that a lender’s maintenance of ongoing 
operations serves a public benefit by 
generating funds to contribute to 
cleanup of the facility, serves to pre- 
serve the value of the business, pro- 
vides continued employment to facility 
workers and continued production of 
goods.®! Plus, to maintain the on-going 
business at the facility for commercial 
reasons is not inconsistent with ordi- 
nary lending practices. 

However, to maintain the protection 
of the exemption post-foreclosure, a 
lender must promptly undertake ac- 
tions to sell, re-lease, or otherwise 
divest itself of the property “in a rea- 
sonably expeditious manner, using what- 
ever commercially reasonable means 
are relevant,’ and must not incur li- 
ability by its own actions in causing a 
release of hazardous substances, nor 


incur liability as a generator or trans- 
porter under CERCLA.® The commer- 
cially reasonable means to dispose of 
the asset will vary depending upon the 
condition and type of property involved, 
market conditions, or other factors.®8 

There is no limit on the length of 
time a lender can hold the property 
subsequent to foreclosure (as long as 
the lender doesn’t reject written bona 
fide firm offers of fair consideration).®4 
A lender need only establish it sought 
to divest the collateral in a reasonably 
expeditious manner, using commer- 
cially reasonable means. A lender can 
take advantage of a specific provision 
within the Final Rule to establish af- 
firmatively that it sought a prompt 
resale of the collateral. 

Under the Final Rule, a lender dem- 
onstrates an intent to dispose promptly 
of the collateral by taking actions to 
market the property within 12 months 
of foreclosure.® A lender takes advan- 
tage of this bright line method of com- 
pliance by, within 12 months of foreclo- 
sure, (a) listing the property with a 
real estate or business broker, dealer, 
or agent; or (b) advertising the prop- 
erty for sale at least monthly in a 
publication of general circulation. The 
publication should be within the vicin- 
ity of the property and have a circula- 
tion of over 10,000, or may be a 
publication suitable under any applica- 
ble federal, state, or rules of court.® 
Provided the lender has taken diligent 
efforts to obtain marketable title to the 
property, the 12-month period begins 
to run when the lender obtains market- 
able title; otherwise, the 12-month pe- 
riod begins to run upon the date of 
foreclosure.®’ A lender can undertake 
this more reliable method of compli- 
ance as a means to better ensure the 
continued protection of the exemption 
post-foreclosure.® If the 12-month dead- 
line is missed, the lender can still show 
the property was offered for sale in a 
reasonable manner.®9 

The Final Rule expressly voids the 
exemption in which a lender either 
outbids, at the foreclosure sale, a “writ- 
ten bona fide firm” offer of “fair consid- 
eration” for the property, or rejects or 
fails to act upon such offer.”° The basis 
of this provision is that upon rejection 
of a bona fide firm offer of fair consid- 
eration, the lender’s actions indicate 
that it has an interest in the property 
primarily for investment purposes, 
rather than to protect a security inter- 


est. 

At any time after six months follow- 
ing foreclosure, a lender will be deemed 
to outbid, reject, or fail to act upon, a 
written bona fide firm offer of fair 
consideration, when it fails to take 
action on the offer within 90 days of its 
receipt.7! Lenders need to be particu- 
larly aware of this 90-day response 
period in order to avoid vidlating the 
protections of the rule. To be a written 
bona fide firm offer of fair considera- 
tion, the offer must be a “legally en- 
forceable, commercially reasonable, 
cash offer solely for the foreclosed ves- 
sel or facility, including all material 
terms of the transaction, from a ready, 
willing, and able purchaser who dem- 
onstrates to the holder’s satisfaction 
the ability to perform.”?2 

Fair consideration is based upon the 
value of the security interest, not the 
fair market value of the collateral. Fair 
consideration is based upon the sums 
the borrower is legally obligated to pay 
in order to satisfy the debt, less reve- 
nues derived from any ongoing busi- 
ness activity.7? Fair consideration is 
defined as all sums owed to the lender, 
including outstanding principal, un- 
paid interest, rent or penalties, plus all 
reasonable and necessary costs, fees, 
or other charges incurred by the lender 
in enforcing its security interest, pre- 
serving, or maintaining the collateral 
prior to resale, re-lease, or other dis- 
position, and any environmental re- 
sponse costs incurred during its period 
of ownership, less an offset for amounts 
received by the lender in the disposi- 
tion of the property or revenues derived 
from the ongoing business operations 
at the facility.74 When the lender holds 
a junior security interest, fair consid- 
eration includes the value of all prior- 
ity security interests.75 

If the fair market value of contami- 
nated property is significantly greater 
than the debt, or if the contamination 
on the property is remedied during a 
lender’s period of title ownership via a 
publicly-funded cleanup, the EPA is 
entitled to seek any excess proceeds 
using any or all available enforcement 
powers to ensure no windfall enures 
to the borrower or lender at the taxpay- 
ers’ expense.”® In this regard, CERCLA 
provides for the attachment of a federal 
lien equal to all response costs and 
damages incurred by the U.S. against 
property subject to an EPA removal or 
remedial action.”” 
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Lastly, lenders should note that any 
of the protections afforded by the Final 
Rule’s interpretation of the security 
interest exemption will not shield a 
subsequent purchaser.’8 A subsequent 
purchaser, with knowledge of the con- 
tamination, may only be protected by 
a judicial or administrative settlement, 
or agreement with the EPA which 
contains a covenant not to sue.79 


Conclusion 

Fleet Factors remains the measure 
of liability for secured creditors in the 
11th Circuit. The Final Rule tempers 
the prospective harsh result of Fleet 
Factors and provides clearer parame- 
ters for a lender when protecting or 
enforcing a security interest. A lender 
must continue to avoid controlling the 
borrower’s hazardous waste manage- 
ment or disposal practices, as well as, 
active management of the borrower’s 
day-to-day operations pre-foreclosure. 
Ordinary lending practices, however, 
are specifically permitted under the 
Final Rule, including involvement in 
the borrower’s financial or administra- 
tive matters. The permitted actions 
specifically include the lender’s acqui- 
sition of title to contaminated property 
via foreclosure. 

To ensure the continued protection 
of the exemption upon acquisition of 
marketable title, a lender must 
promptly undertake reasonably expedi- 
ent means to divest itself of the collat- 
eral, and must not reject written bona 
fide firm offers of fair consideration. 
The lender can take advantage of the 
bright line method of compliance by 
actively marketing the property for 
resale within 12 months of foreclosure. 
Also, to avoid any unintended violation 
of the exemption, the lender needs to 
take action on written bona fide firm 
offers of fair consideration within at 
least 90 days of receipt. Although the 
Final Rule contains a number of com- 
plex provisions and certain pitfalls, it 
provides a needed, much awaited, shel- 
ter for secured creditors. 0 


1 Comprehensive Environmental Re- 
sponse Compensation and Liability Act of 
1980, Pub. L. No. 95-510, 94 Stat. 2767, 42 
U.S.C.A. §§9602-9675 (West 1983 & Supp. 
1992), as amended by the Superfund Amend- 
ments and Reauthorization Act of 1986, 
Pub. L. No. 99-499, 100 Stat. 1615 (codified 
in scattered sections of 42 U.S.C.A. §§9601- 
9675 (West Supp. 1992). The proposed rule 
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39 Td. at 18357-60, 18383; 40 C.F.R. 
§300.1100(c)(1)(i)-(C)(1) (ii). 


40 57 Fed. Reg. at 18359, 18376 (this final 
rule is intended to protect lenders from 
CERCLA liability when engaging in routine 
business practices). 

41 Td. at 18383; 40 C.F.R. §300.1100(c)(1). 


42 Id. -at 18383; 40 C.F.R. 
$300.1100(c)(1)(ii)(B). 

43 57 Fed. Reg. at 18360. 

at 18383; 40 C.F.R. 


§300.1100(c)(1)(ii)(B). 

45 57 Fed. Reg. at 18355. The lender may 
incur liability under other applicable provi- 
sions, however. Id. at 18355-56. 

Id. at 18383; 40 
§300.1100(c)(2)(i). 

d. 

48 57 Fed. Reg. at 18376-77. 

49 Id. at 18377. 

50 Jd. at 18383; 40 C.F.R. 
§300.1100(c)(2)(ii). The EPA notes that the 
term workout generally involves the activi- 
ties of the lender prior to foreclosure to 
either prevent, cure, or mitigate a default, 
or prevent a diminution in value to the 
collateral. Id.; 40 C.F.R. 
§300.1100(c)(2)(ii)(B). 

51 Jd.; 40 C.F.R. §300.1100(c)(2)(ii). 

52 57 Fed. Reg. at 18377. 

53 Id. at 18383; 
§300.1100(c)(2)(ii)(A). 

54 Id.; 40 C.F.R. §300.1100(c)(2)(ii)(B). The 
Final Rule acknowledges that the lender is 
also provided the “good samaritan” protec- 
tions afforded under 42 U.S.C. §9607(d)(1). 
With certain exceptions, and provided the 
lender is not negligent, a lender can safely 
undertake actions in “rendering care, assis- 
tance, or advice in accordance with the 
National Contingency Plan, or at the direc- 
tion of an on scene coordinator appointed 
under such plan.” See id. at 18383; 40 
C.F.R. §300.1100(c)(2)Gii); and 42 U.S.C.A. 
§9607(d)(1) (West Supp. 1992). 

55 57 Fed. Reg. at 18377. 

56 Td. at 18360-61. 


C.F.R. 


40 C.F.R. 


57 Td. at 18384-85; 40 C.F.R. 
§300.1100(d)(1). 
Id. 


59 Id. at 18378-79, 18384; 40 C.F.R. 
§300.1100(d)(2). 

60 Jd. at 18384; 40 C.F.R. §300.1100(d)(1). 

61 57 Fed. Reg. at 18366-67 (the “EPA 
does not believe that Congress intended for 
commercial enterprises that provide eco- 
nomic advantages and benefits through em- 
ployment and the production of goods and 
service to be shut down solely because, for 
example, an incurable loan default has 
resulted in a foreclosure”). 

62 Td. at 18384; 40 C.F.R. §300.1100(d)(1). 

63 57 Fed. Reg. at 18378. 


64 Td. at 18378 (“this regulation does not ~ 


impose a time requirement for the ultimate 
disposition of foreclosed-on property”). 


Sid. at 18384; 40 C.F.R. 
§300.1100(d)(2)(i). 

wm 


68 Jd. (“A holder establishes that the 
ownership indicia maintained following fore- 
closure and its equivalents continue to be 
held primarily to protect a security interest” 
by listing the property for sale within 12 
months following foreclosure.) 

69 57 Fed. Reg. at 18363. 


70 Id.; 40 C.F.R. §300.1100(d)(2)(ii). 

71 Id.; 40 C.F.R. §300.1100(d)(2)(ii)(B). 
id. 

73 57 Fed. Reg. at 18366. 


™4 Id. at 18384; 40 C.F.R. 
§300.1100(d)(2)(ii)(A). 
id. 


76 57 Fed. Reg. at 18368. 

77 42 U.S.C.A. §9607(1) (West Supp. 1992). 
78 57 Fed. Reg. at 18372-73. 

79 Td. at 18373. 
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Lien Stripping 
hapter Bankruptcy 


After Dewsnup v. Timm 


by Alan P. Woodruff 


ne of the more frequently argued issues in 

bankruptcy concerns the right of a debtor to 

“strip” an undersecured lien. A potential lien 

stripping situation arises whenever the value 
of property securing a lien on a debtor’s property is less 
than the amount of the lien. Such a lien is, in reality, 
partially secured and partially unsecured. “Lien stripping” 
involves the bifurcation of such a lien and a formal 
reclassification of the lien as partly secured and partly 
unsecured. The objective of such an action is to enable a 
debtor to avoid (in Ch. 7) or to pay at a reduced amount (in 
Ch. 11 or 13) the obligation represented by the unsecured 
portion of the debt. 

Nationwide the courts are divided on the permissibility 
of lien stripping, especially when the property securing the 
lien is exempt or has been abandoned and is not part of the 
estate subject to administration in bankruptcy. In Florida, 
the viability of lien stripping in Ch. 7 is a subject of 
particular concern because of the exempt status of Florida 
homestead property. 

On January 15, 1992, the U.S. Supreme Court decided 
Dewsnup v. Timm, __U.S.___, 112 8. Ct. 773 (1992), in 
which it held that the Bankruptcy Code protects a lender’s 
interest in real property and does not allow a debtor to 
avoid liability on that portion of the mortgage on aban- 
doned property which exceeds the value of the property 
securing the debt. While the Court’s decision appears to 
have resolved the issue which has divided the lower courts, 
the Court’s reasoning is confusing and the scope of its 


application is unclear. The purpose of this article is to 
examine the history of lien stripping in Ch. 7 and the 
viability of such actions following Dewsnup. 


Policy Purposes of §506 
11 U.S.C. §506 states, in relevant part, that: 

(a) An allowed claim of a creditor secured by a lien on property 
in which the estate has an interest . . . is a secured claim to the 
extent of the value of such creditor’s interest in the estate’s 
interest in such property . . . and is an unsecured claim to the 
extent that the value of such creditor’s interest . . . is less than 
the amount of such allowed claim. 


(d) To the extent that a lien secures a claim against the debtor 
that is not an allowed secured claim, such lien is void [subject to 
certain exceptions not relevant to this analysis]. 

In a decision prior to Dewsnup the U.S. Supreme Court 
held that “[s]ubsection (a) of Section 506 provides that a 
claim is secured only to the extent of the value of the 
property on which the lien is fixed; the remainder of the 
claim is considered unsecured.”! By way of illustration the 
Court explained: “A $100,000 claim secured by a lien on 
property of a value of $60,000 is considered to be a secured 
claim to the extent of $60,000 and to be an unsecured claim 
for $40,000.”2 

Thus, “[iJt is well settled that the effect of Section 506(a) 
is to bifurcate a secured creditor’s claim into a secured and 
unsecured component, with the claim secured [only] to the 
extent that the creditor may look to the underlying 
collateral.”8 
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Section 506 promotes two different 
purposes of the Bankruptcy Code. First, 
§506 promotes the “fresh start” policy 
of the Bankruptcy Code. The fresh 
start policy is intended to allow debtors 
to start with a clean slate and to enjoy 
the fruits of future earnings and in- 
creases in wealth free of the claims of 
prebankruptcy creditors. This policy is 
promoted by enabling debtors to retain 
possession of property on which the 
lien does not exceed the value of the 
underlying security. That is, since the 
value of the property (from which the 
excess lien has been eliminated) is 
equal to the value of the debt remain- 
ing after the lien has been stripped, the 
debtor is able to begin life anew with 
no net debt. Any subsequent increase 
in the debtor’s equity in the property, 
whether the result of paying down 
existing mortgages or appreciation in 
property value, would accrue to the 
benefit of the debtor alone as a “form 
of after acquired property that would 
be free from the claims of pre-petition 
creditors.”* To the contrary, “if a [debt] 
is not avoidable to the extent it is 
undersecured, a pre-petition creditor 
will impair the debtor’s fresh start by 


partaking in the post-petition property 
acquisition.”® 

Second, §506 provides for the equita- 
ble distribution of the bankruptcy es- 
tate among claimants pursuant to 
congressionally mandated priorities. By 
ignoring the labeling of a claim and 
emphasizing the reality of the secured 
and unsecured components of the claim, 
the bifurcation of a lien provides for 
the unsecured portion of the claim to 
be treated along with all other unse- 
cured claims. This treatment of the 
unsecured part of the debt prevents a 
creditor who is secured only on paper 
from obtaining an advantage over other 
unsecured creditors by, for instance, 
foreclosing on the property and holding 
it until its value appreciates.® 

These policies are not, however, ab- 
solute. Rather, they are limited by 
provisions of the Bankruptcy Code 
which restrict the rights of debtors to 
retain, whether by exemption or re- 
demption, property which is otherwise 
included in the bankruptcy estate. The 
crux of the debate over lien stripping 
is the scope of these limitations and the 
circumstances under which they were 
meant to be applied. 
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The majority of the courts have re- 
lied on the plain meaning of §506(a) 
and have applied this general rule to 
real property in the Ch. 7 bankrupt- 
cies.? However, a strong minority’ has 
held that §506 is not available to 
bifurcate liens on real property in a 
Ch. 7 bankruptcy. The basis for this 
minority view was summarized in In 
re: Zlogar, 101 B.R. 1 (Bankr. N.D. Ill. 
1989), which noted: 

(a) Real property is not included in the 
redemption provisions of Section 7229 (which 
allows debtors to redeem certain personal 
property for the fair market value of the 
property) and should not, therefore, be sub- 
ject to redemptions by Chapter 7 debtors. 

(b) The practice of allowing lien stripping 
in Chapter 7 bankruptcies would create bad 
policy by discouraging reorganization;!° and 

(c) Permitting lien stripping would result 
in an unconstitutional taking of property.!! 


Application of §506 
in Ch. 7 Bankruptcies 

Section 103(a) of the Bankruptcy 
Code provides that “[e]xcept as pro- 
vided in Section 1161 (railroad reor- 
ganizations) of this title, Chapters 1, 3 
and 5 of this title apply to a case under 
Chapter 7, 11, 12 and 13 of this title.” 
Thus, it is incontrovertible that §506 
applies to Ch. 7 bankruptcies. The only 
argument concerns the circumstances 
under which the general provisions of 
§506 are subordinated to the specific 
provisions of other sections of the code. 

By its terms, §506 only applies to 
“property in which the estate has an 
interest.” Section 541(a)(1) provides 
that the bankruptcy estate (e.g., the 
estate subject to administration by the 
bankruptcy trustee or a debtor-in- 
possession) consists of “all legal or 
equitable interests of the debtor in 
property as of the commencement of 
the case.” The legislative history of the 
code shows that this section was in- 
tended to be read broadly and to in- 
clude all kinds of property, including 
tangible and intangible property, causes 
of action, and all other forms of prop- 
erty. This definition of the “property 
of the estate” includes all exempt prop- 
erty.!2 However, while exempt prop- 
erty is initially included in the bank- 
ruptcy estate, it is, by definition, ex- 
empt from the claims of general unse- 
cured creditors and is not subject to 
administration as an asset of the bank- 
ruptcy estate. 

The courts have generally held that 
§506 only applies to property which is 
subject to administration as part of the 
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bankruptcy estate.!3 Property which 
is claimed exempt under §522!4 and 
property which is abandoned under 
§55415 is no longer property in which 
the estate has an interest. Therefore, 
the courts which have rejected the use 
of §506 in Ch. 7 have generally done 
so on the basis that it is not applicable 
to exempt or abandoned property be- 
cause such property is no longer an 
asset of the estate. However, this argu- 
ment does not resolve the issue. As 
Justice Scalia noted in his dissenting 
opinion in Dewsnup, “Section 506 auto- 
matically operates upon all property 
in which the estate has an interest at 
the time the bankruptcy petition is 
filed””® That is, under Justice Scalia’s 
interpretation, the provisions of §506 
are self-activating and their effect can- 
not be undone by a claim of exemption 
or a subsequent abandonment of the 
property.!7 


The argument against the applica- 
tion of §506 in Ch. 7 bankruptcies is 
bolstered by a comparison of §506 with 
§722. Section 722 permits a debtor to 
redeem, by repurchase for fair market 
value, certain property of the estate, 
e.g., “tangible personal property in- 
tended primarily for personal, family 
or household use.” However, redemp- 
tion under §722 requires the debtor to 
pay the lienholder in cash the full 
amount of the allowed secured claim. 
If, it is reasoned, §506 was intended 
to apply to exempt real property, §506 
would provide a better remedy than 
redemption under §722 because the 
debtor would not have to pay cash for 
the redeemed property and could re- 
tain the property by merely continuing 
monthly payments on a reduced lien. 
Moreover, if $506 was intended to give 
debtors a right to redeem real property, 
the narrow provisions of §722 would 
be mere surplusage unless it could be 
shown that Congress intended for dif- 
ferent provisions to apply to real 
property and tangible personal prop- 
erty.!8 This analysis has been applied 
in several cases to find that §506 is 
inapplicable to strip the liens from 
undersecured real property which is 
not exempt and has not been aban- 
doned in Ch. 7 bankruptcies.!9 


Additionally, §551 provides, in part, 
that “any lien void under Section 506(d) 
of this title is preserved for the benefit 
of the estate, but only with respect to 
property of the estate.” That is, “any 


interest or value arising out of an 
avoidance under Section 506(d) would 
be preserved for the benefit of the 
estate and creditors with claims against 
it.’20 For example, if property of the 
estate is subject to a lien which is 
disallowed, that property, unencum- 
bered by the disallowed lien, remains 
an asset of the estate. This provision 
enables the creditors of the estate to 
benefit from the disallowance of the 
lien on such property. However, the 
application of §506 to liens on property 
which is exempt or which has been 
abandoned cannot benefit the estate 
or its creditors because the debtor 
retains such property. Thus, an analy- 
sis of the purposes of §551 further 
suggests that §506 may not have been 
intended to apply to exempt and aban- 
doned property. 

However, a determination that §506 
is not applicable in Ch. 7 bankruptcies 
creates a potential conflict between the 
treatment of debtors in Ch. 7 bank- 
ruptcies which are initially filed under 
Ch. 7 and those which are converted 
from Ch. 13. There appears to be no 


argument that §506 is applicable in 
Ch. 13 (except when the debt secures 
the debtor’s principal residence). While 
liens which are voided pursuant to 
§506 are revived upon dismissal of the 
Ch. 13 case,?! they are not reinstated 
upon conversion of a Ch. 13 case to a 
case under Ch. 7.22 At least one court, 
in Matter of Blum, 128 B.R. 281 (Bankr. 
D. Idaho 1991), has held that the 
consequences of a lien stripping in a 
Ch. 13 case carry over to the Ch. 7 case 
following conversion. In this case the 
debtor sought to redeem, in the Ch. 7 
case, a car on which the lien had been 
stripped in the Ch. 13 case. The court 
held that the debtor would be required 
to redeem the car by cash payment (as 
would be required under §722 in a Ch. 
7 case) rather than by mere reaffirma- 
tion of the Ch. 13 installment payment 
schedule. However, the opinion implies 
that a debtor in a converted Ch. 13 
would be entitled to rely on the value, 
and payment schedule, established by 
application of §506 in a Ch. 13 case to 
retain property by reaffirmation in a 
Ch. 7 case.?3 
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In In re: Dewsnup the debtors sought 
to reacquire title to certain farm real 
estate by paying fair market value to 
the secured creditor and taking the 
property free and clear of liens. While 
the record did not show whether the 
property had been abandoned, the bank- 
ruptcy court?‘ found that the adversary 
proceeding only stated a cause of action 
if the property had been abandoned, 
and proceeded on that basis.?° 

The bankruptcy court, in a decision 
affirmed by the district court, analyzed 
this case primarily in terms of the 
conflict between general provisions of 
§506 and specific provisions of §722, 
and concluded that §722 did not permit 
the redemption of real property. How- 
ever, the ultimate decision of the bank- 
ruptcy court was based on a deter- 
mination that §506 did not apply be- 
cause the property had been aban- 
doned and, therefore, the estate had 
no property interest to which §506 
could be applied. 

The 10th Circuit Court agreed with 
the bankruptcy court that §506 does 
not apply to property which has been 
abandoned by the trustee. Although 
the matter was disposed of on these 


grounds, the court also considered the 
applicability of §506 in Ch. 7 bankrupt- 
cies and concluded that §506 “was 
[only] intended to facilitate valuation 
and disposition of property in the reor- 
ganization chapters of the Code.”26 This 
conclusion is, however, contrary to the 
plain meaning of §103(a) which ex- 
pressly makes the provisions of Ch. 5 
applicable to Ch. 7. 

The Supreme Court,?’ in affirming 
the decision of the 10th Circuit, ig- 
nored the entire issue of the applica- 
tion of §506 to abandoned property and 
the conflict between §§506 and 722. 
Instead the Court focused on the rela- 
tionship between §§506(a) and 506(d) 
and found that the term “allowed se- 
cured claim,’ a term of art which is 
defined in §506(a) and used throughout 
the code,28 was not intended to have 
the same meaning in §§506(a) and 
506(d). 

Petitioner argued that, to the extent 
that §506(a) results in a determination 
that the undersecured portion of a lien 
is not an “allowed secured claim,’ it is 
void under §506(d). The Court acknowl- 
edged that if it was writing on a clean 
slate it would be “inclined to agree with 
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petitioner that the words ‘allowed se- 
cured claim’ must take the same mean- 
ing in Section 506(d) as in Section 
506(a).”29 However, the Court looked 
to the state of the law under the 
Bankruptcy Act of 1898, the predeces- 
sor to the modern Bankruptcy Code of 
1978, and found that under the act 
there was no provision for voiding a 
mortgage, in whole or in part, and liens 
and other secured interests survive 
bankruptcy. Thus, the Court concluded, 
bankruptcy extinguished only one of 
the means of enforcing a claim (e.g., 
an in personam action against the 
debtor) while leaving intact a means 
of enforcing the in rem claim against 
the property securing the lien. In particu- 
lar, the Court noted that a prior at- 
tempt to amend the act®° for the ex- 
press purpose of allowing mortgages 
to be scaled down to the fair market 
value of the property was found invalid 
under the takings clause of the U.S. 
Constitution.?! Further, the Court 
found that it was implausible that 
Congress would have intended to de- 
prive creditors of rights and give debt- 
ors the remedy of §506(a) without provid- 
ing creditors with some alternative 
remedy.®2 

The Court further noted that, while 
an undersecured creditor who fore- 
closes on the property would only real- 
ize the value of its claim to the extent 
that it is actually secured, a creditor 
holding a security interest in exempt 
or abandoned property is not required 
to foreclose its interest. Rather, such a 
creditor can delay foreclosure until the 
value of the property increases or fore- 
close and hold the property until its 
value increases. To the contrary, if a 
debtor was permitted to strip a lien 
under §506(a) the debtor could “freeze 
the creditor’s secured interest at the 
judicially determined value”? and “the 
creditor would lose the benefit of any 
increase in the value of the property 
by the time of the foreclosure sale. . . 
{and the subsequent] increase would 
accrue to the benefit of the debtor.”34 
Therefore, the Court held that a credi- 
tor’s lien must remain with the prop- 
erty until foreclosure. 

This holding may be supported by 
the policy argument that a creditor 
who assumes the risk of a decline in 
the value of its security should not be 
penalized by being deprived of the 
benefits of future appreciation in the 
value of the security. However, such 


an argument ignores the established 
principle that bankruptcy-related valu- 
ation actions look to the value of prop- 
erty as of the date of the petition.*® 
This policy is necessary to ensure that 
all unsecured creditors are treated 
equally and to avoid the consequence 
of creating two classes of unsecured 
creditors—e.g., those who do and those 
who do not have the potential for 
realizing an additional dividend when 
property increases in value. While Ch. 
11 does allow undersecured creditors 
to elect to retain their security interest 
by foregoing a right to share in distri- 
butions to other unsecured creditors,3& 
no such provision applies in other chap- 
ters. Since Congress clearly knew how 
to provide for an undersecured creditor 
to retain the benefits of appreciation 
in its security under Ch. 11, the ab- 
sence of such a provision with respect 
to other chapters suggests that the 
omission of a comparable provision in 
Ch. 7 bankruptcies was intentional. 

Having concluded that the creditor’s 
lien must remain with the property, 
the Court was obligated to find an 
interpretation of §506(d) which did not 
require that the unsecured portion of 
an allowed claim would be void. It did 
so by finding that the phrase “allowed 
secured claim” as used in §506(a) should 
be read term-by-term to mean a claim 
which is, first, “allowed” within the 
meaning of §502, and, second, “se- 
cured.” Under this construction, §506(d) 
would only apply to void those secured 
claims which are not allowed. Having 
found that the respondent’s claim was 
both allowed and secured, the Court 
held that §506(d) was not applicable. 
However, such a reading of §506(d) 
adds, by implication, a limiting condi- 
tion which is not found in the code and 
which other courts which have consid- 
ered the totality of the legislative his- 
tory have rejected as an overly ex- 
pansive reading of the code.3” 

In addition to the legal inadequacies 
of the Court’s strained statutory con- 
struction, the Court’s reasoning has 
three major flaws. First, a claim se- 
cured by a lien on property of the estate 
is deemed to be an allowed claim even 
in the absence of the filing of a proof 
of claim unless an objection is raised.38 
When a debtor files a motion to deter- 
mine the secured status of a lienholder 
or a complaint to determine the extent 
and validity of a lien, the claim does 
not have to have been previously al- 
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lowed under §502(a) because the mo- 
tion or complaint itself is sufficient to 
trigger the application of §506(a).°9 
However, an action brought under 
§506(a) can only be brought to deter- 
mine whether a portion of the claim is 
allowed as a secured claim, not, as the 
Court suggests, to determine whether 
the claim is allowed as a secured claim. 

The Court’s failure to make any 
attempt to harmonize §506(a) with 
§506(d) leaves unresolved the inde- 
pendent purpose and scope of §506(d). 


In his dissenting opinion, Justice Scalia 
suggested that the purpose of §506(d) 
was to expand and clarify the scope of 
§506(a) by providing for the disallow- 
ance of the secured portions of claims 
(which remain after the application of 
§506(a)) when the claim is disallowed 
under §502. Such a reading is consis- 
tent with §506(a) in that it extends the 
trustee’s ability to avoid the secured 
portion of a lien when the underlying 
claim is disallowed. However, the ma- 
jority appears to have rejected this 
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interpretation in favor of the conclu- 
sion that the disallowance of a claim 
is a predicate to the application of 
§506(d). 

Since a disallowance of a claim in 
bankruptcy would have the same effect 
under both interpretations, the distinc- 
tion between Justice Scalia’s view and 
the majority view is only important 
when the property is exempt or aban- 
doned. If the property subject to the 
lien is property of the estate, the total 
disallowance of the claim eliminates 
the enforceability of the lien in bank- 
ruptcy. However, the fact that a claim 
is disallowable for bankruptcy pur- 
poses (but which has not been formally 
disallowed) does not void the lien on 
property which is exempt or abandoned 
and to which no objection has been 
filed. Such a claim, having not been 
actually disallowed, is not subject to 
§506(d) under the majority view. How- 
ever, under Justice Scalia’s analysis 
the lien remains subject to §506(a). 

Second, the Court’s opinion leaves 
unresolved the interpretation of the 
term “allowed secured claim” as it is 
used in other sections of the code. In 
fact, the Court specifically stated that 
it expressed no opinion regarding the 
use of the term in other sections of the 
code.*9 Since other sections of the stat- 
ute use the term “allowed secured 
claim” as it is used in §506(a), the 
Court’s conclusion that the term has a 
different meaning in §506(d) is con- 
trary to the general principle of statu- 
tory construction that “words are pre- 
sumed to have the same meaning in 
all subsections of the same statute.”4! 

Finally, the Court’s analysis is also 
contrary to the code’s policy of promot- 
ing the equitable treatment of creditors 
whose claims are, in reality, unse- 
cured. The opinion appears to suggest 
that an undersecured Ch. 7 creditor 
having an allowed claim on exempt or 
abandoned property retains the status 
of a secured creditor. However, such a 
creditor could still file a claim against 
the estate as an unsecured creditor.42 
If the property securing the lien was 
property of the estate, such a creditor 
would be required to make the equiva- 
lent of a §1111(b) election and choose 
between a) retaining a security inter- 
est and b) sharing in the distribution 
to unsecured creditors. However, since 
there is no §1111(b) equivalent in Ch. 
7 and exempt or abandoned property 
is not property of the estate, the credi- 
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tor is not required to make any such 
election. If §506(a) is not deemed appli- 
cable in such instances, a creditor 
whose claim is secured by exempt or 
abandoned property could unilaterally 
determine that the entire claim was 
unsecured and participate in the distri- 
bution of the estate to the full amount 
of the claim while still reserving an in 
rem claim against the security. Thus, 
this decision leaves the creditor with a 
cHoice of remedies for its claim but 
denies the debtor a right to force a 
bifurcation of the lien supporting the 
same claim. 

Eliminating a debtor’s ability to strip 
the undersecured portions of such liens 
will inevitably operate against the un- 
derlying purposes of the code. If a Ch. 
7 debtor is deprived of the right to 
discharge the unsecured portion of liens 
on property which is necessary to the 
debtor’s fresh start, undersecured credi- 
tors could, as a “concession” for forego- 
ing the commencement of litigation on 
their claim, merely require debtors 
who are in financial difficulty to give 
them a security interest in exempt 
property. Whether there is any equity 
in the property would be irrelevant 


since the creditor’s objective would be to 
avoid discharge in bankruptcy rather 
than to obtain real “security” for the 
debt. Such an artificial practice would 
wholly undermine the “fresh start” 
policy of the code. 

Furthermore, since a creditor having 
an undersecured lien would retain the 
right to foreclose on abandoned prop- 
erty, such a creditor could, as a conces- 
sion for foregoing legal action, require 
a debtor to reaffirm part or all of an 
undersecured debt on property which 
may otherwise be necessary to the 
debtor’s fresh start. In giving creditors 
power to force reaffirmation, the Court’s 
interpretation of §506 allows underse- 
cured creditors to reimpose the per- 
sonal liability which the code is in- 
tended to discharge. 


Conclusion 

The “fresh start” policy of the Bank- 
ruptcy Code and the plain meaning of 
§103(a) clearly make §506 applicable 
in Ch. 7 bankruptcies. While other 
sections of the code arguably narrow 
the scope of its application, nothing in 
the code or the legislative history gives 
any indication that §506 should not be 
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applicable. Moreover, nothing in the 
code or legislative history suggests that 
§506(a) is inapplicable to exempt or 
abandoned property. The conclusion 
that §506 is not applicable to aban- 
doned property (and, more importantly, 
exempt property) in Ch. 7 bankruptcies 
will inevitably lead to creditor prac- 
tices which undermine the policy objec- 
tives of the code. Furthermore, the 
Court’s implication that §506 is wholly 
inapplicable in Ch. 7 (an interpretation 
which some courts have already 
made‘), and the reasoning by which 
the Court reached its decision leaves 
unsettled issues relating to the treat- 
ment of undersecured claims and the 
property securing them. Finally, the 
decision leaves open the possibility of 
different treatments of the interests of 
creditors holding secured claims against 
property in cases which are commenced 
as Ch. 7 cases and those which hold 
claims which are stripped in Ch. 13 
cases prior to being converted to Ch. 
7.0 
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2 Td. at 1029, n. 3, further citing 3 Cot. 
LIERON Bankruptcy, 1506.04, p. 506-15 (15th 
ed. 1988) (“section 506(a) requires bifurca- 
tion of a ‘partially secured’ or ‘under se- 
cured’ claim into separate and independent 
secured claim and unsecured claim compo- 
nents.”). 

3 Matter of Buckland, 123 B.R. 573, 574 
(Bankr. S.D. Ohio 1991) (citations omitted). 

4 Matter of Hoyt, 93 B.R. 540, 543 
(Bankr. S.D. Iowa 1988); see also In re: 
Leavell, 124 B.R. 535, 539 (Bankr. S.D. Ill. 
1991) (“Appreciation of property or an in- 
crease in equity ownership by the reduction 
of an outstanding mortgage are examples 
of after-acquired property which are 
attributable to the debtor’s post-bankruptcy 
efforts.”). 

5 In re: Leavell, 124 B.R. 535, 539 
(Bankr. S.D. Ill. 1991). 

§ Asa general principle, stripping a lien 
under §506(a) and avoiding the unsecured 
portion of the lien under §506(d) merely 
duplicate what would occur in a liquidation. 
Therefore, it may be argued that an under- 
secured creditor is not injured by lien strip- 
ping. However, in a liquidation the most 
likely purchaser of the property is an exist- 
ing lienholder who would have the option 
of retaining the property in hopes of re- 
covering part of its loss through future 
appreciation in the value of the property. 
On the other hand, allowing the debtor to 
retain the property subject to a stripped- 
down lien gives the debtor, rather than the 
lienholder, the benefit of such appreciation 
which is “much more than the ‘fresh start’ 
to which they are entitled.” In re: Lange, 
120 B.R. 132, 136 (9th Cir. BAP 1990). 
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7 See, e.g., Gaglia v. First Federal Sav- 
ings and Loan Association, 889 F.2d 1304 
(3d Cir. 1989); In re: Lindsey, 823 F.2d 189 
(7th Cir. 1987); In re: Folendore, 862 F.2d 
1537 (11th Cir. 1989); In re: Zlogar, 101 
B.R. 1 (Bankr. N.D. Ill]. 1989); In re: Hunter, 
101 B.R. 294 (Bankr. S.D. Ala. 1989); In re: 
Garnett, 88 B.R. 123 (Bankr. W.D. Ky. 1988); 
In re: O’Leary, 75 B.R. 881 (Bankr. D. Or. 
1987); In re: Cleveringa, 52 B.R. 56 (Bankr. 
N.D. Iowa 1985). 

8 See, e.g., In re: Gaylor, 123 B.R. 236 
(Bankr. E.D. Mich. 1991); In re: Lange, 120 
B.R. 132 (9th Cir. BAP 1990); In re: Larson, 
99 B.R. 1 (Bankr. D. Alaska 1989); In re: 
Hoyt, 93 B.R. 540 (Bankr. S.D. Iowa 1988); 
In re: Dewsnup, 87 B.R. 676 (Bankr. D. 
Utah 1988); In re: Smith, 79 B.R. 650 
(Bankr. D. Md. 1987); In re: Maitland, 61 
B.R. 130 (Bankr. E.D. Va. 1986). 

9 11 U.S.C. §722 provides that: 


“An individual debtor may, whether or not 
the debtor has waived the right to redeem 
under this section, redeem tangible per- 
sonal property intended primarily for per- 
sonal, family or household use, from a lien 
securing a dischargeable consumer debt, if 
such property is exempted under Section 
522 of this title or has been abandoned 
under Section 554 of this title, by paying 
the holder of such lien the amount of the 
allowed secured claim of such holder that 
is secured by such lien.” (Emphasis added.) 


However, in response to the argument 
that the bifurcation of liens on real property 
would be inconsistent with §722, the courts 
have held that “section 506(d) simply does 
not operate as a redemption statute. Rather, 
section 506(d) focuses on determining the 
secured status of the lien and the effect of 
such in a bankruptcy.” In re: Garnett, 88 
B.R. 123, 125 (Bankr. W.D. Ky. 1988). 

10 See Matter of Hoyt, 93 B.R. 540, 543 
(Bankr. S.D. Iowa 1988) (“Allowing lien 
avoidance in Chapter 7 would permit debt- 
ors to receive more in Chapter 7 than in 
Chapters 11 [where section 1111(b)(2) al- 
lows secured creditors to elect to retain the 
full amount of their liens] and 13 [where 
section 1322(b)(2) precludes the modifica- 
tion of mortgages on debtor’s principal resi- 
dence] contrary to Congress’ intent of en- 
couraging repayment plans rather than liqui- 
dation.”). 

11 By stripping the lienholder of any in- 
terest in the property securing the lien, the 
court deprives the lienholder of its right to 
appreciation in the value of the property, 
which represents a property interest which 
cannot be taken without just compensation. 
However, this argument is flawed because 
§506 is designed to put creditors in the 
same position they would be in if the 
property had been sold in a nonbankruptcy 
forced sale on the date of the petition. In re: 
Tanner, 14 B.R. 933, 937 (Bankr. W.D. Pa. 
1981). Any argument that the creditor has 
a property interest in postpetition apprecia- 
tion would require a finding of congres- 
sional intent to benefit a mortgageholder 
more under bankruptcy than in a nonbank- 
ruptcy forced sale. While it has been recog- 
nized that a junior lienholder could, in fact, 
purchase the property, pay off the senior 
lienholder, and hold the property for future 


appreciation, In re: Dewsnup, 908 F.2d 588, 
593 (10th Cir. 1990), such an argument is 
contrary to the requirement that valuation 
determinations made under §506 be made 
as of the date of the bankruptcy petition. 

12 Shirkey v. Leake, 715 F.2d 859, 863 
(4th Cir. 1983). 

13 See In re: Maitland, 61 B.R. 130 (Bankr. 
E.D. Va. 1986). 

14 Bank. Cope §522 identifies the prop- 
erty and property interests which a debtor 
may claim as exempt from the claims of 
creditors. 

15 Bank. Cope §554 authorizes a trustee 
to abandon the estate’s interest in property 
that is “burdensome to the estate or that is 
of inconsequential value or benefit to the 
estate.” Property which is abandoned by the 
trustee reverts to the debtor. 

16 Dewsnup v. Timm, ___ U.S. __, 112 
S. Ct. 773, 785 (1992) (emphasis added). 

17 Justice Scalia’s implication that §506(a) 
operates to automatically bifurcate an un- 
dersecured lien on property of the estate is 
not, however, supported by the legislative 
history. The House report accompanying 
H.R. 8200 explained §506(d) as follows: 
“Subsection (d) permits liens to pass through 
the bankruptcy cases unaffected. However, 
if a party in interest requests the court to 
determine and allow or disallow the claim 
secured by the lien under Section 502 and 
the claim is not allowed, then the lien is 
void to the extent that the claim is not 
allowed.” 

H.R. Rep. No. 595, 95th Cong., 1st Sess. 
357 (1977). Thus, “under Section 506(d) 
liens pass through bankruptcy unless chal- 
lenged in some way,’ In re: Garnett, 88 
B.R. 123, 126 (Bankr. W.D. Ky. 1988) (cita- 
tions omitted), and §506(d) is only made 
applicable by an action to determine the 
allowed status of the claim. 

18 One argument which can be made in 
support of this proposition is that Congress, 
in enacting §722, recognized that state 
exemption laws are typically less generous 
for personalty than real property and inten- 
tionally established a broader right of re- 
demption for tangible personal property. 
Such an argument would also explain the 
absence of any mention of redemption rights 
with respect to real property and would 
bolster the argument that §506 was in- 
tended to be an independent remedy. 

19 In re: Gaylor, 123 B.R. 236 (Bankr. 
E.D. Mich. 1991); In re: Lange, 120 B.R. 132 
(9th Cir. BAP 1990). 

20 In re: Dewsnup, 87 B.R. 676, 683 
(Bankr. D. Utah 1988). 

21 11 U.S.C. §349(b)(1)(C). 

22 11 U.S.C. §348(a). 

23 Matter of Blum, 128 B.R. 281, at 284 
(Bankr. D. Idaho 1991). In particular, the 
Court implied that a creditor would not be 
prejudiced by this outcome since the credi- 
tor had already agreed to the installment 
payment schedule in the Ch. 13 plan. 

24 In re: Dewsnup, 87 B.R. 676 (Bankr. 
D. Utah 1988). 

25 Although the debtors had also claimed 
a homestead exemption in the property, the 
court found that the debtors had no interest 
in the property by virtue of that exemption 
since there was no equity to which the 
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exemption might attach. 

26 In re: Dewsnup, 908 F.2d 588, 591 
(10th Cir. 1990). 

27 Dewsnup v. Timm, 
S. Ct. 773 (1992). 

28 The term “allowed secured claim” ap- 
pears in §§507(a)(7); 722, 726(a)(2); 
1225(a)(4) and (5); 1325(a)(5). 

29 Dewsnup v. Timm, ___ U.S. 
S. Ct. 773, 778 (1992). 

30 Frazier-Lemke Act, 28 Stat. 1289 
(1934). 

31 Louisville Joint Stock Land Bank v. 
Radford, 295 U.S. 555 (1985). 

32 The Bankruptcy Code makes specific 
provisions for the alteration of the rights of 
secured creditors in Ch. 11 and Ch. 13 
bankruptcies, (e.g., §1123(b)(1) authorized 
Ch. 11 plans to “impair . . . any class of 
claims, secured or unsecured” and 
§1322(b)(2) permits a debtor to “modify the 
rights of holders of secured claims”) while 
protecting creditors against adverse treat- 
ment that does not further the purposes of 
the code. 

33 Dewsnup v. Timm, 
S. Ct. 773 (1992). 

Id. 

35 In re: Dore, 124 B.R. 94 (Bankr. S.D. 
Cal. 1991); In re: Crump, 2 B.R. 222 (Bankr. 
S.D. Fla. 1980). 

36 11 U.S.C. §1111(b). 

37 See Matter of Folendore, 862 F.2d 1537 
(11th Cir. 1989) (finding that the reference 
in §506(d) to claims which are allowed 
under §502 “does not state on its face that 
a claim is voidable only when the claim is 
allowable under Section 502.” Id. at 1540 
(emphasis in original). See also In re: Gar- 


~AUTHOR 


4, 


Alan P. Woodruff is a sole practitioner 
in St. Petersburg where he practices 
in the areas of corporate representa- 
tion, tax, employee benefits, estate 
planning, and bankruptcy. Mr. 
Woodruff is a graduate of Virginia 
Polytechnic Institute, has a doctorate 
from Harvard University, and 
earned his law degree from Florida 
State University. He is also an ad- 
junct professor at Stetson University 
College of Law. 


nett, 88 B.R. 123, 126 (Bankr. W.D. Ky. 
1987) (“we do not read Section 506(d) as 
being applicable only in the instance of 
disallowance of a claim under Section 502”) 
(emphasis in original). The leading treatise 
on bankruptcy has also noted that the view 
that §506(d) voids only disallowed claims 
is “contrary to the rationale of the better 
reasoned cases.” L. King, 3 CoLLier on BANK- 
ruptcy, §506.07 at 506-74 (citing over 20 
cases). See also W. Norton, 1 Norton Bank- 
ruptcy Law & Practice, §28.27 at 222 (Supp. 
1990). But see In re: Ireland, Case No. 
91-5678-8P3, 1992 WL 36422, Bankr. M.D. 
Fla. (February 14, 1992), in which Judge 
Paskay held that the filing of a claim under 
§501 is a “condition precedent to the allow- 
ance of a claim by virtue of Section 502(a)” 
and “there is serious doubt whether a debtor 
may [pursuant to Section 501(c) and Bank- 
ruptcy Rule 3004, file a claim on behalf of 
a non-filing creditor and] drag a secured 
creditor who elected not to file a proof of 
claim into the bankruptcy court for pur- 
poses of utilizing Section 506(a) to bifurcate 
an undersecured claim and Section 506(d) 
to strip the lien of the undersecured credi- 
tor.” 

38 In re: Fidelity Holding Co., 837 F.2d 
696 (5th Cir. 1988). 

39 In re: Brager, 8 B.C.D. 1039 (Bankr. 
E.D. Pa. 1983). Although Bankruptcy Rule 
3012 provides for an action to value a claim 
secured by a lien to be commenced by 
motion, Rule 7001(2) states that an action 
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to determine the validity, priority, and ex- 
tent of a lien or other interest in property 
constitutes an adversary proceeding which 
must be commenced by filing a complaint. 
See In re: Sanglier, 124 B.R. 511, 512, n. 2 
(Bankr. E.D. Mich. 1991); In re: Breaux, 55 
B.R. 613 (Bankr. M.D. Ala. N.D. 1985). 

40 Dewsnup v. Timm, __ U.S. __, 112 
S. Ct. 773, 778, n. 3 (1992). 

41 Morrison-Knudsen Construction v. Di- 
rector OWCP, 461 U.S. 624, 633 (1983). 

42 E.g., the creditor could claim that the 
property is worthless and file a claim on, for 
instance, its promissory note. 

43 While the Court’s decision appears to 
be limited to its facts and focuses on liens 
on abandoned real property, the decision 
has been applied to liens on nonexempt 
personal property. See In re: Windham, 
Case No. 91-5176-8B7, 1992 WL 25209, 
M.D. Fla. (February 12, 1992), in which the 
debtor sought to value an automobile pursu- 
ant to §506(a) and strip the unsecured 
portion of the lien pursuant to §506(d), and 
Judge Baynes, relying on Dewsnup, held 
that “Chapter 7 debtors may not void any 
portion of the liens on real or personal 
property by valuation under Section 506” 
and, thus, may not “redeem” property by 
paying the §506(a) secured portion of the 
claim. However, as discussed, a different 
outcome might have been reached if the 
case had commenced as a Ch. 13 case and 
been converted to a Ch. 7 case after the 
application of §506. 
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n prosecuting or defending an 
individual in a DUI case, blood 
tests that measure the blood alco- 
hol level of the accused frequently 
serve as a crucial piece of evidence at 
trial. Blood drawn at the request of 
Florida law enforcement officers to 
show blood alcohol levels is analyzed 
in labs under procedures that must 
conform to Florida state statutes and 
Department of Health and Rehabilita- 
tive Services rules (HRS rules).! Often, 
however, blood tests administered by 
hospitals or private laboratories for 
diagnostic purposes are introduced into 
evidence to show blood alcohol levels. 
Hospital and laboratory tests are con- 
ducted using different techniques than 
those mandated for state labs.? Al- 
though a number of Florida decisions 
have affirmed convictions based on 
hospital serum alcohol test results, 
only one case has addressed the issue 
of the admissibility of a serum alcohol 
result to show a blood alcohol level.? 
This article discusses the differences 
between forensic and clinical blood tests 
relating to alcohol analysis, examines 
the problems of admissibility and the 
weight of evidence given to serum (as 
opposed to whole blood) alcohol test 
results by the courts, and alerts attor- 
neys to the objections they should raise 
when opposing counsel attempt to in- 
troduce this type of test result. 


Definition of Blood 

To understand blood testing one 
needs a working knowledge of the bio- 
chemical makeup of blood as well as 
an understanding of how blood alcohol 
contents are calculated. Blood (also 
called whole blood) is a fluid composed 
primarily of red blood cells and plasma, 
with trace amounts of white blood 
cells, platelets, and fibrin.4 Serum is 
that portion of the blood that remains 
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after the cells and the particulate mat- 
ter have been removed from the whole 
blood.5 The serum that results has a 
greater percentage of water per volume 
than does whole blood.® 

Two components of blood, the amount 
of water and the number of red blood 
cells, play a major role in determining 
the amount of alcohol in blood. The 
amount of water is important because 
alcohol has an affinity for water and 
is completely soluble in it. Once in the 
body alcohol distributes throughout all 
constituents in the body in amounts 
that are proportional to the water con- 
tent of that part. The amount of alcohol 
in serum or whole blood depends, there- 
fore, on the amount of water present 
in the blood component chosen for 
testing. Thus, when a lab tests serum, 
which has a higher percentage of water 
than does whole blood, the percentage 


of alcohol will be higher than that 
found in whole blood.? How much 
higher depends on the volume of red 
blood cells in the blood. 

The volume of red blood cells is 
important, because these cells take up 
space that could be occupied by water 
and by alcohol. The volume of red cells 
is called “hematocrit,” and it is ex- 
pressed as a percentage of the total 
volume of the sample.® The hematocrit 
varies from individual to individual, 
from man to woman, and from moment 
to moment in the same individual. 
Hematocrit levels usually range from 
37 to 47 percent in women and 42 to 
52 percent in men.9 Some of the factors 
that can affect hematocrit include ane- 
mia, degree of bodily activity, 
dehydration, fever, medication, and 
even the altitude at which the blood is 
measured.!0 

The hematocrit is an important term 
for an attorney to understand, because 
a high hematocrit suggests that there 
is a higher percentage of red cells in 
the blood. This means that there is a 
lower than usual percentage of water.!! 


Blood Drawing and Testing 
Blood testing for alcohol occurs in 
two situations: at the request of law 
enforcement officers in connection with 
a suspected DUI case or at the request 
of hospital medical personnel in con- 
nection with diagnosis and treatment. 
In the former situation the blood is 
referred to as “legal blood,” while in 
the latter as “medical blood.” The meth- 
ods used to draw and test legal blood 
differ from those used for medical blood. 
When medical staff draw legal blood, 
they follow procedures promulgated spe- 
cifically for blood alcohol testing.!? In 
order to admit legal blood into evi- 
dence the attorney must question the 
medical personnel to determine 


whether the blood was drawn and 
tested “substantially in accordance” 
with the HRS rules as required by F-.S. 
§316.1932 and §316.1933. This phrase 
has never been defined by an appellate 
court, but the courts have been fairly 
strict when they review whether these 
procedures have been followed.!3 

When hospital staff members draw 
medical blood, they follow procedures 
mandated by clinical licensing authori- 
ties for the diagnosis and treatment of 
patients. These techniques, however, 
may vary from lab to lab, but they are 
spelled out in the hospital lab proce- 
dure manual and the hospital accredit- 
ing agency procedure manual. Attor- 
neys should obtain a copy of both to 
make sure that the staff followed all 
the steps. 

The clinical and forensic lab proce- 
dures differ with the type of sample 
used—forensic labs test whole blood 
while clinical labs test serum. Since 
these procedures vary, this article will 
focus on those areas that deserve par- 
ticular attention. 

In Florida, HRS rules specify that 
prior to drawing a blood sample the 
staff shall clean the skin with nonalco- 
holic antiseptic solution.'4 In emer- 
gency settings, hospital staff may use 
an alcohol-based antiseptic to clean the 
skin, or staff may start an intravenous 
setup before drawing blood. The former 
procedure could raise the blood alcohol 
count while the latter could lower it. 
When legal blood is drawn, HRS rules 
specify that the vials shall contain 
anticoagulant, be stoppered and capped 
to prevent loss by evaporation, and be 
labeled with certain essential informa- 
tion. Blood vials with anticoagulant 
are generally stoppered with grey tops 
and retained by the lab for specified 
lengths of time. They are available for 
retesting if the results are challenged. 
On the other hand, when hospital staff 
collect blood the tubes may lack antico- 
agulant (as mandated by HRS for legal 
blood). These tubes are generally stop- 
pered with red tops. Once the test is 
run, they are disposed. The attorney 
should question the condition of the 
tube, since an improperly capped or 
filled tube may result in an incorrect 
value.!5 Finally, if the hospital sends 
the blood to an outside lab for testing, 
counsel should check to see if the blood 
was refrigérated. Hospital red-topped 
vials lack preservative and the alcohol 
content might increase if the test is not 


run in a timely fashion. 


Testing 

Just as the procedures for blood 
drawing differ, so do the testing meth- 
ods. The HRS rules specify that blood 
alcohol tests shall be done using either 
an alcohol dehydrogenase or gas chro- 
matography procedure.'¢ Forensic labs 
routinely use gas chromatography 
while clinical labs use enzymatic tests 
based on the alcohol dehydrogenase 
method. In order to question the expert 


on the procedure, one needs to be 
familiar with these two processes. 

Gas chromatography (GC) is a so- 
phisticated analytical process in which 
the organic components of a substance 
are separated.!? The GC methods most 
commonly used to determine blood al- 
cohol concentration are called 
headspace and direct injection gas chro- 
matography. During this process the 
blood sample is mixed with an internal 
standard which is a known amount of 
solvent (water) that has been mixed 
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with a known amount of another iden- 
tified alcohol. Next, the sample is in- 
troduced into the GC “system” and 
vaporized.'8 The system is used to 
identify the amount of ethanol. First, 
it is calibrated with known concentra- 
tions of ethanol (e.g., 0.05, 0.10, 0.20, 
etc. g%). Next, the known concentra- 
tions are compared against the un- 
known concentrations of ethanol. Each 
concentration has a characteristic 
“peak” that is produced on a graph by 
the system’s recorder. The amount of 
ethanol is identified by comparing the 
area of its peak with that of the known 
ethanol standard.!9 

Enzymatic tests, on the other hand, 
measure the amount of light transmit- 
ted through substances following a 
biochemical reaction.2° In this proce- 
dure alcohol reacts with an enzyme 
specific for ethanol.2! There are differ- 
ent methods of measuring the amount 
of light transmitted after the reac- 
tion.22 These tests can be carried out 
manually or with automated systems. 
Most hospitals use the latter. 


Gas Chromatography 
and Enzymatic Tests 

Forensic labs use gas chromatogra- 
phy rather than an enzymatic test 
because it is highly selective for etha- 
nol, directly measures ethanol content, 
and requires minimal sample manipu- 
lation and preparation.?3 Most forensic 
labs run duplicate tests to ensure the 
accuracy of the results, and they con- 
duct frequent and continuous mainte- 
nance and performance checks on all 
equipment. Attorneys should check the 
office logs to make sure that these tests 
were run. When all of the steps are 
followed, authorities indicate that the 
only source for error is contamination 
of the blood sample with ethanol prior 
to the test.24 Gas chromatography is 
the method against which all other 
methods are compared to determine 
accuracy.2° 

Hospitals use enzymatic tests be- 
cause they are fast, easy to conduct, 
and can be used for a broad spectrum 
of medical diagnoses. Regardless of the 
type of test, attorneys should be aware 
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that enzymatic tests share areas of 
concern. First, hospitals set up their 
own procedures.”° Attorneys should ask 
for copies of the hospital’s procedure 
manual and the hospital accrediting 
authority’s procedure manual to make 
sure that the staff followed the appro- 
priate steps. 

Second, enzymatic tests are gener- 
ally run on serum, and the serum 
alcohol value will be higher than the 
forensic test run on whole blood. Attor- 
neys must make sure that the value is 
converted correctly to the whole blood 
value mandated by the statutes. They 
should also check the time lag between 
the blood draw and the test since the 
absence of preservative in the hospital 
vial could cause decomposition of the 
sample. Time lag is also important 
because the attorney is interested in 
the alcohol level at the time of the 
accident, not the time of the test. 

Third, most enzymatic tests are not 
specific for ethanol. There are sub- 
stances, including methanol and iso- 
propyl alcohol, that produce NADH, 
and these substances produce false 
high results. Counsel should find out 
whether the defendant had consumed 
or was exposed to either of these. 

Fourth, other factors can alter the 
light intensity measured by enzymatic 
tests. These factors include certain 
drugs or physical conditions (such as 
diabetes) and they, too, result in false 
high or low readings. The attorney 
should determine whether the defen- 
dant was under medical treatment or 
had any other drug in his or her 
system. Enzymatic tests will not un- 
cover this fact unless the technician or 
physician specifically tested for those 
substances. Fifth, the automated tests 
use “test kits or packets” to calibrate 
the equipment on a routine basis for 
quality control. Counsel should check 
the expiration date of the packet and 
determine how often the equipment 
was calibrated. 

Finally, the attorney must remem- 
ber that the testimony of staff at trial 
is limited to the steps he or she fol- 
lowed when running the test. Only an 
analyst can explain how the result was 
reached, the limitations of the equip- 
ment, etc. 
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have specific points worth noting. At- 
torneys should familiarize themselves 
with the problems of all automated 
tests, but this article highlights spe- 
cific areas of concern in the Abbott TDx 
and the DuPont ACA tests, the two 
most common automated processes. 

The TDx can be used to test either 
whole blood or serum, and some ex- 
perts even recommend it for forensic 
purposes.2” Counsel should be aware 
that this use of the TDx is not gener- 
ally accepted by the forensic medical 
community, and the manufacturer does 
not recommend it for this purpose.28 
The ACA, on the other hand, must be 
used on serum; DuPont does not recom- 
mend it for whole blood. 

The ACA generates a computerized 
printout that matches the patient with 
the sample while the TDx printout 
does not. The attorney must call the 
technician who ran the test to deter- 
mine how the appropriate tube was 
matched with the printout result. 

In general, both tests were originally 
designed for therapeutic, not forensic, 
purposes and the manufacturers do not 
recommend them for evaluation of etha- 
nol for legal purposes.?9 Counsel should 
explore the ramifications of this with 
the judge and the jury. Both manufac- 
turers recommend the use of a nonalco- 
hol germicide solution to clean the skin 
before drawing the blood, and they 
advise filling the tube completely and 
keeping it stoppered tightly. The attor- 
ney should also check to determine 
whether the lab ran the test in a timely 
fashion, since this may also affect the 
result. 

Finally, DuPont recommends run- 
ning quality control procedures once a 
day when testing for ethanol.3° Abbott 
does not specify a precise time fre- 
quency, but it recommends daily start- 
up, and weekly and monthly mainte- 
nance procedures for the equipment to 
maintain accurate quality control.3! 
The attorney should ascertain what 
maintenance procedures were done, 
when, and by whom. 


Conversion 

As stated earlier, serum will give a 
higher alcohol reading than whole 
blood, because it contains more water 
than whole blood. To convert a serum 
to whole blood alcohol reading the 
attorney should divide the serum alco- 
hol level by a factor derived from a 
ratio that takes into account the differ- 


ence in alcohol concentration between 
serum and whole blood. For example, 
if the serum alcohol reading is .14 and 
the ratio of 1.10:1 is used, the whole 
blood reading will be 1.10/1=.14/x (or 
x=0.14 + 1.10) or .127. If 1.35:1 ratio 
is used, a .14 serum blood would con- 
vert to a 0.10 whole blood. 

Selection of the concentration ratio 
(correction factor) is critical since ex- 
perts report serum/whole blood alcohol 
concentration ratios ranging from 
1.10:1 to 1.35:1.32 Expert witnesses 
generally substitute an average correc- 
tion factor—usually 1.16:1—for the spe- 
cific ratio that would factor in the 
correct serum/whole blood ratio.*9 If a 
defendant has a high or low hemato- 
crit, he or she has a greater deviation 
from the average serum to whole blood 
ratio and therefore an average correc- 
tion factor would be inappropriate. 

Counsel should find out what correc- 
tion factor the expert chose because 
this testimony generally is neither ques- 
tioned nor challenged.*4 Without ascer- 
taining this information, it is impossible 
for one to know whether the serum 
alcohol result admitted into evidence 
accurately reflects the range of the 
defendant’s whole blood alcohol con- 
centration. Although some of the scien- 
tific community do not consider the 
correction factor significant, the use of 
an average factor could place the defen- 
dant either under or over the statutory 
blood alcohol limit. For example, a 
person with an ethanol concentration 
of 120 mg/dL, or 0.12 percent in serum 
would have a concentration of 90 mg/ 
dL, or 0.09 percent, in whole blood if 
the ratio of 1.30:1 were used. 

It is also important to note that 
generally a hospital cannot determine 
the actual correction factor. Hospital 
blood is stoppered with a red top. This 
indicates that the technician will run 
all tests on serum blood. Without whole 
blood the technician cannot determine 
the whole blood alcohol count. 

Finally, it also is important for coun- 
sel to know if there were any superven- 
ing medical (including physical) condi- 
tions that may have caused an abnor- 
mally high or low alcohol reading, or 
at least question the expert to deter- 
mine whether he or she knows if any 
such conditions exist. 


Admission into Evidence 
The party seeking to admit a serum 
alcohol result would usually do so by 


introducing into evidence the hospital 
record containing the serum alcohol 
result. F.S. §90.803(6) allows informa- 
tion kept in the course of a regularly 
conducted business activity to be ad- 
mitted as an exception to the hearsay 
rule when authenticated by the records 
custodian. However, there is one sig- 
nificant exception to the admissibility 
of a business record. A business record 
is not admissible when “the sources of 
information or other circumstances 
show lack of trustworthiness.” There 
is a strong argument that serum alco- 
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hol readings, by their very nature, 
show lack of trustworthiness and 
should not be admitted into evidence 
to show the blood alcohol reading of a 
patient. This argument is based on the 
fact that every individual has a differ- 
ent serum/whole blood ratio, which 
means a conversion formula will vary 
from individual to individual. The use 
of an arbitrary or average conversion 
ratio does not take this individual 
variation into account. 

In Florida there is only one case that 
addresses the issue of the admissibility 
of a serum alcohol reading. In Florida 
Tile Industries v. Dozier, 561 So.2d 654 
(Fla. lst DCA 1990), a workers’ com- 
pensation case, the First District Court 
of Appeal held that the term “blood 
alcohol” used in the workers’ compen- 
sation statute meant whole blood, and 
thus a serum alcohol reading was not 
admissible to show a blood alcohol 
level. 

Numerous Florida appellate cases 
have involved the admissibility of a 
hospital serum blood alcohol reading.*® 


However, Florida Tile was the first 
case to rule on the admissibility of a 
serum alcohol result when challenged 
as not being a whole blood alcohol 
result. In the other hospital serum 
cases the question of whether serum 
was “blood” within the meaning of that 
term in the workers’ compensation stat- 
ute (or the almost identical DUI stat- 
ute) was not raised by the attorney 
opposing the admissibility of the serum 
alcohol reading.*® 

A party opposing the admission into 
evidence of a serum alcohol result con- 
tained in a hospital record should at- 
tempt to bring out evidence of lack of 
trustworthiness of the serum alcohol 
result. Counsel should bring out evi- 
dence of the lack of maintenance of the 
instrument analyzing the serum (if it 
exists), and lack of meaningful and 
accurate interpretation of the meaning 
of the serum result. The attorney should 
also bring out, either through opposing 
counsel’s witnesses or his or her own, 
that HRS rules were not followed, on 
the theory that these rules were de- 


Counsel opposing the admissibility and/ 
or weight of a serum alcohol reading 
should consider bringing out the fol- 
lowing at trial: 

1) Whole blood is different from se- 
rum. 

2) Serum is obtained from whole 
blood and it contains more water than 
whole blood. 

3) Alcohol has an affinity for water 
and thus a serum alcohol reading will 
be higher than a whole blood alcohol 
reading. 

4) The larger the percentage of red 
blood cells in a person’s blood the lower 
the percentage of water. 

5) Each person has a different per- 
centage of red blood cells in his or her 
|body and this percentage can differ 
from moment to moment in that same 
person. This means that each person 
has a different percentage of water in 
the blood and that percentage of water 
can differ from moment to moment. 

6) Aconversion factor must be used 
to obtain a whole blood alcohol reading 
from a serum alcohol reading. 

7) Theconversion factor that is used 
is individual for each person and may 
differ from moment to moment within 
that person. 

8) If an average conversion factor of 


Serum Blood Issues and Questions in DUI Cases 


1.16:1 is used, this is an arbitrary 
conversion factor. Conversion factors 
range from 1.10:1 to 1.35:1. 

9) Whether alcohol was used to 
cleanse the site of the blood draw and 
whether intravenous setups were run- 
ning at the time of the blood draw. 

10) Whether blood drawn and sealed 
with a red stopper from the subject 
was properly sealed and did not sit for 
a long period of time unrefrigerated. 

11) Whether there was a proper 
chain of custody of the tube. 

12) If serum was sent to an outside 
lab, was it refrigerated? 

13) Whether the instrument used to 
test the sample was maintained and 
in proper working order. 

14) Whether the subject’s blood/ 
serum was confused with any other 
tubes of blood/serum on various trays. 

15) Whether the instrument used, 
if not specific for alcohol, was affected 
by other substances or compounds that 
might register as alcohol. 

16) Whether the test package used 
to test the blood was current. 

17) Whether the equipment was prop- 
erly calibrated on a routine basis for 
quality control. 

18) Whether HRS rules were fol- 
lowed. 
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signed to ensure accuracy and reliabil- 
ity, and that failure to comply with the 
rules can be construed as a showing of 
lack of trustworthiness.37 


Conclusion 

In Florida, the statutes fail to make 
a distinction between serum and whole 
blood, using the term “blood.” How- 
ever, the HRS rules specifically refer 
to whole blood.*® Unless the legislature 
corrects this problem, Florida Tile is 
the controlling case in Florida, mean- 
ing a serum alcohol result is not admis- 
sible under a statute authorizing the 
admission into evidence of a “blcod” 
alcohol reading.O 


1 Fra. Star. §§316.1933, 943.32 (1991); 
Fia. Apmin. Cope Ann. r. 10D-42.028, et 
seq. However, effective July 1, 1991, Fua. 
Star. §316.1934(5) provides that an affida- 
vit containing a blood or breath alcohol test 
result is admissible and presumptive proof 
of the results as an exception to the hearsay 
rule as a public record under Fa. Siar. 
§90.803(8). This statute only applies to legal 
blood. 

2 Fia. Apmin. Cope Ann. r. 10D-42.028- 
.031 (1991); see also 2 J.F. Mosuer, Liquor 
LiaBiLity Law 22-18.2 to 22-18.3 (1990). 

3 Florida Tile Industries v. Dozier, 561 
So.2d 654 (Fla. Ist D.C.A. 1990). See discus- 
sion in text, “Admission into Evidence.” 

4 Plasma is composed of proteins and 
serum. See T.L. STEDMAN, STEDMAN’S MEDICAL 
Dictionary 1096, 1276 (1990). 

5 This is usually accomplished when a 
technician allows the blood to clot and then 
places it in a centrifuge where it spins 
rapidly for a period of time. 

§ Serum is distinguishable from plasma 
because it lacks all particulate matter. The 
only major difference between the two is a 
negligible amount of fibrin in the plasma. 
See J.B. West, Basis or MEpI- 
CAL PRACTICE 334 (1985). 

7 MosuER, supra note 2, at 22-8. 

8 Id. at 22-6 to 22-9. To calculate the 
hematocrit one divides the volume of red 
blood cells by the total volume of whole 
blood. Whole blood is approximately 86 
percent water. Serum, on the other hand, 
contains a higher percentage of water— 
about 95 percent—since it lacks the semi- 
solid matter present in whole blood, i.e., 
cells. 

9 MosHER, supra note 2, at 22-6; A.C. 
Guyton, TEXTBOOK OF MEDICAL PHYSIOLOGY 
157 (1991). 

10 R.S. BeITMAN, PRACTITIONER'S GUIDE TO 
Liquor Liasiuity Litication 67 (1987). 

11 Caplan, Blood, Urine and Other Fluid 
Tissue Specimens for Alcohol Analysis, Mept- 
COLEGAL AsPECTsS OF ALCOHOL DETERMINATION 
IN SPECIMENS 75 (James C. Garri- 
ott ed., 1988). 

12 Fra. Star. §§316.1932; 316.1933(1991); 
Fia. Apmin. Cope Ann. r. 10D-42.028-.031 
(1991). 

13 Gargone v. State, 503 So.2d 421 (Fla. 
3d D.C.A. 1987); Gulley v. State, 501 So.2d 
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1388 (Fla. 4th D.C.A. 1987); State v. Potter, 
438 So.2d 1085 (Fla. 2d. D.C.A. 1983). 

14 Fa. ApMin. Cope Ann. r. 10D-42.029(2) 
(1991). 

15 E.F. FitzGeERALD AND D.N. Hume, INTOoxI- 
CATION TEST EvipENCE: CRIMINAL AND CIVIL 
§4:26 at 155 (1987); Mosner, supra note 2, 
at §22.05(2); L. Taytor, Drunk Drivinc 
DEFENSE 719 (1991). 

16 ApMIN. Cope ANN. r. 10D-42.028 
(1991). 

17 For a discussion of gas chromatogra- 
phy see R.E. Erwin, Et AL., DEFENSE oF DRUNK 
Drivinc Cases Criminat—Crvit (1991); and 
P.C. GIANNELLI & E.J. IMWINKELRIED, SCIENTI- 
FIC (1986). 

18 The “system” includes: 1) carrier gas, 
2) flow controller, 3) injection port, 4) ther- 
mostated oven, 5) column (tubing), 6) spec- 
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trophotometer, 7) sample splitter, and 8) 
recorder. 

19 Medical professionals would say that 
each sample containing ethanol produces a 
“peak” at a characteristic retention time 
and height or area relative to the internal 
standard. The ethanol is determined by 
comparing the peak area to the internal 
standard to that of the known ethanol 
standard. 

20 [D.H. Nicuots, 3 Drinkinc/Drivinc Litt- 
GATION §32-14, at 23 (1985). 

21 Id. 

22 Td. at 24. 

23 Dubowski, Alcohol Determination in 
the Clinical Laboratory, 74 Am. J. CLINICAL 
PatHoLocy 747 (1980). 

24 Erwin, supra note 17, at 17-60. 

25 MosHER, supra note 2, at 22-18. 

26 Hospitals are regulated, however, by 
accrediting agencies and must follow the 
standards of those bodies. 

27 Erwin, supra note 17, at 17-47. 

28 Caplan and Levine, The Analysis of 
Ethanol in Serum, Blood, and Urine: A 
Comparison of the TDx REA, Ethanol Assay 
with Gas Chromatography, 10 J. or ANALYTI- 
caL ToxicoLocy 52 (1986); Cary, et al., Ab- 
bott Radiative Energy Attenuation Method, 30 
CuintcaL Cuemistry 1867 (1984). 

29 ERwIN, supra note 17, at 17-30-31, 
47-48. 

30 Barnard, Proof of Hospital-Performed 
Blood Alcohol Tests in Evidence, 9 Am. J. 
TrraL Apvoc. 47(1985). 

31 TDx FLx™ TDx® Assays MANnuAL, R- 
101 at 1-2. 

32 Baselt and Danhof, Disposition of Alco- 
hol in Man in MeEpico.ecat Aspects oF ALCo- 
HOL DETERMINATION IN BIOLOGICAL SPECIMENS, 
supra note 11, at 62. Winek and Carfogna, 
Comparison of Plasma, Serum and Whole 
Blood Ethanol Concentrations, 11 J. oF 
ANALYTICAL ToxicoLocy 267 (1987). 

33 MosHER, supra note 2, at 22-8; BEITMAN, 
supra note 10, at 66. 

34 See State v. Koch, 765 P.2d 687, 689 
(Idaho Ct. App. 1988); Shuman v. State, 489 
N.E. 2d 126, 129 (Ind. Ct. App. 1986); 
Lesniewski v. Fowler Trucking Co., Inc., 
471 So.2d 916, 918 (La. Ct. App. 1985); 
Commonwealth v. Sargent, 512 N.E. 2d 
285, 286 (Mass. App. Ct. 1987); Bartel v. 
Montana, 704 P.2d 1067, 1072 (Mont. 1985); 
Commonwealth v. Bullock, 518 A.2d 824, 
825 (Pa. Super. Ct. 1986). 

35 See State v. Strong, 504 So.2d 758 (Fla. 
1987); State v. Quartararo, 522 So.2d 42 
(Fla. 2d D.C.A. 1988); State v. Walther, 519 
So.2d 731 (Fla. 1st D.C.A. 1988); State v. 
Lendway, 519 So.2d 725 (Fla. 2d D.C.A. 
1988). 

36 Td. 

37 But see Grant v. Brown, 429 So.2d 
1229 (Fla. 5th D.C.A.), cert. denied, 438 
So.2d. 832 (Fla. 1983), a civil case, holding 
that medical blood was admissible under 
the business record exception to show a 
blood alcohol reading without having to 
comply with the HRS rules. 

38 Apmin. Cope Ann. r. 10D-42.028 
(1991). Other legislatures have also failed 
to differentiate between serum and whole 
blood. E.g., 75 Pa. Cons. Star. Ann. §3755 
(1991). 
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rganizations! rarely have 

a single voice for giving 

oral depositions, one ca- 

pable of testifying to all 
matters known by the organization. 
Fla. R. Civ. P. 1.310(b)(6) and Fed. R. 
Civ. P. 30(b)(6) contain a procedure for 
designating an individual deponent to 
speak on the organization’s behalf. 
Although conceptually simple, the des- 
ignation procedure requires more from 
counsel than the text of the rules 
imply. The following is a brief discus- 
sion of some of the implicit require- 
ments under the rules. 


The Designation Procedure 

Under the Florida and federal rules, 
a party may name in its notice of 
taking deposition an organization as 
the deponent and designate with “rea- 
sonable particularity the matters on 
which examination is requested.” Then, 
the organization must designate one 
or more of its officers, directors, man- 
aging agents,” or “other persons who 
consent to do so” to testify on its behalf 
concerning particularly described mat- 
ters. The designated person or persons 
must then testify about “matters known 
or reasonably available to the organi- 
zation.”3 

Prior to amendments to the respec- 
tive rules,‘ if the deposing party did 
not know the name of an officer, direc- 
tor, or managing agent, the deposing 
party would often be bandied from 
official to official, each denying knowl- 
edge of the information requested of 
them. As a result, deposing parties 
often deposed large numbers of a par- 
ticular organization’s officials in search 
of a competent witness. The amend- 
ments were designed to alleviate these 
problems and to bring an organiza- 
tion’s oral deposition obligations in line 
with those associated with answering 
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interrogatories.5 

Fla. R. Civ. P. 1.310(b)(6) and Fed. 
R. Civ. P. 30(b)(6) impose affirmative 
obligations both on the deposing party 
and the organization that use the des- 
ignation procedure. The scope of the 
respective parties’ obligations, how- 
ever, is not immediately apparent from 
reading the text of the rules.6 For 
example, the “reasonable particular- 
ity” with which a deposing party must 
describe matters of examination may 
or may not be satisfied by a description 
of “all matters raised in all pleadings.” 
Further, the rules do not describe the 
investigative detail required in an or- 
ganization’s search for a knowledge- 
able representative. Also, the rules are 
silent as to where the organization’s 
deposition should properly take place. 
These problem areas may complicate 
the relatively simple organization depo- 
sition process. 


In Search of the 
Individual Deponent 

The deposing party begins the desig- 
nation process by naming the organiza- 
tion in its notice and specifying with 
“reasonable particularity” the matters 
for examination. The deposing party 
may describe the matters for examina- 
tion as broadly and expansively as 
possible. Overbreadth, however, may 
make the organization’s search for one 
or more persons that can supply infor- 
mation concerning all matters specified 
unduly burdensome and may form the 
basis for a protective order. Still, limit- 
ing the scope of the matter description 
may prevent the deposing party from 
inquiring about matters outside those 
specified in the notice.” 

The federal district court case of 
Marker v. Union Fidelity Life Insur- 
ance Co., 125 F.R.D. 121 (M.D.N.C. 
1989), contains an example of a suffi- 
ciently specific matter description. In 
Marker, an insured requested the depo- 
sition of a person with knowledge of 
an insurer’s claims processing, re- 
cordkeeping, and computerized storage 
and retrieval systems. The court noted 
that the insured, prior to requesting 
the deposition, wrote to the insurer to 
clarify the scope and nature of the 
insured plaintiff's interests. The court 
held that the insured’s description of 
matters for examination was specific, 
understandable, and not oppressive, 
and required the insurer to designate 
a witness that could competently tes- 
tify concerning the matters specified. 

Once an organization receives the 
notice containing the matters speci- 
fied, it must designate a person or 
persons capable of responding to the 
deposing party’s request, and must 
prepare that person or persons to per- 
mit them to respond completely to the 
deposing party’s questions.’ The or- 


ganization’s obligation to produce and 
prepare its witness extends until the 
matters in the notice are satisfied. For 
example, in the Marker case, the in- 
surer designated and produced a claims 
director that was not capable of an- 
swering questions about the organiza- 
tion’s computerized data retrieval sys- 
tem. The court ruled that the or- 
ganization had a duty to substitute 
ayother person for the designee once 
it discovered its designee’s inability to 
respond.? 

The selection and preparation pro- 
cess is important to the organization 
for at least two reasons. First, when 
an organization designates a particu- 
lar witness, the organization repre- 
sents that the designated person speaks 
for the organization as a whole, and his 
or her authority extends to matters of 
fact and subjective opinion.!° Second, 
the designee’s deposition may be used 
by an adverse party for any purpose 
at trial, regardless of the deponent’s 
ability to attend trial.!! Among those 
uses are to prove the deposing party’s 
prima facie case, to impeach or contra- 
dict the deponent’s trial testimony, or 
to contradict any testimony given by 
the organization’s other witnesses at 
trial. Adequately preparing the organi- 
zation designee will permit the organi- 
zation to present a consistent story. 
Inadequate preparation, however, may 
lead to deposition testimony that could 
haunt the organization throughout dis- 
covery and trial. 

If after receiving notice an organiza- 
tion does not designate a repre- 
sentative, the deposing party may 
request that the court compel an or- 
ganization to do so.!2 If the court 
orders designation and the organiza- 
tion does not comply, the court may, 
among other things, order that certain 
facts are established,!° prohibit the 
organization from supporting or oppos- 
ing designated claims or introducing 
certain evidence,‘ strike all or part of 
the organization’s pleadings, dismiss 
the action or enter a default judg- 
ment,!5 hold the organization in con- 
tempt,!® or require the organization to 
pay costs and fees.!” In addition, if the 
designated deponent does not appear, 
the corporation faces many of the same 
sanctions as for its failure to desig- 
nate. 18 

The court in Plantation-Simon, Inc. 
v. So. 2d 17 FLW 
D850 (Fla. 4th DCA 1992), recognized 


that designation procedure is not the 
exclusive method of obtaining oral depo- 
sitions from organizations.!9 The de- 
fendant noticed the deposition of a 
corporate representative that had knowl- 
edge of issues contained in a complaint 
to collect unpaid rent. Afterward, the 
defendant named the nonresident cor- 
porate plaintiff's president in a second 
notice, requiring him to come to Flor- 
ida for deposition. 

The Plantation-Simon, Inc. president 
filed a motion for protective order, 
claiming that the Fla. R. Civ. P. 
1.310(b)(6) designation procedure pre- 
vented the defendant from naming its 
own deponent. The trial court denied 
plaintiff's motion, and the plaintiff 
petitioned for certiorari. The appeals 
court noted, among other things, that 
the last line in Fla. R. Civ. P. 1.310(b)(6) 
and Fed. R. Civ. P. 30(b)(6) permits 
deposition by other methods. Accor- 
dingly, the appeals court denied the 
plaintiff certiorari and ruled the presi- 
dent must appear for deposition in 
Florida. 

The deposing party that selects his 
or her own corporate deponent risks 
naming an official without much useful 
information. If after deposing one or 
more organization officials the depos- 
ing party has not obtained useful infor- 
mation, the designation procedure may 
be forced upon him or her. The organi- 
zation could claim in a motion for 
protective order that the deposing 
party’s multiple depositions amount to 
harassment, and request that the de- 
posing party be restricted to deposing 
only individuals that the organization 
designates.?° 

In addition to the risk of naming an 
official without useful information, 
there are other costs associated with 
using alternative deposition procedures 
for organization discovery. For exam- 
ple, specifically named officers, like the 
Plantation-Simon, Inc. president, and 
representatives named in the designa- 
tion process, although not necessarily 
parties to actions against their respec- 
tive organizations, may be compelled 
to appear for deposition solely by notice 
of taking deposition.2! Others such as 
former officers,22 mere employees,?° or 
persons that do not consent to being 
designated, however, must be served 
with a subpoena before being required 
to attend. A subpoena contains geo- 
graphical restrictions which may require 
the deposing party to travel to the 
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deponent’s residence or business loca- 
tion. Further, if these nonparties are 
deposed, their depositions are useful 
only to impeach or contradict their 
trial testimony or for other purposes 
only upon a showing that they are 
unavailable.?4 


Deposition Location 

Fla. R. Civ. P.-1.310(b)(6) and Fed. 
R. Civ. P. 30(b)(6), which apply to both 
party and nonparty organizations, do 
not prescribe the location for an organi- 
zation deposition. A nonparty organi- 
zation may be compelled to designate 
and produce a witness by subpoena.25 
The locations at which the deposition 
may take place, however, are limited. 
Generally, a nonparty in Florida may 
only be compelled to testify in his or 
her residential or business county, or 
another location which the court may 
choose.2® The federal rule is similar, 
although a deponent may be required 
to travel some distance from the loca- 
tions described in the Florida rule.?’ 

Location questions for parties are 
easy at first but become difficult. A 
plaintiff organization, having chosen 
the forum, must send its designee to 
the forum in which the action is pend- 
ing for deposition. The location for 
defendant organization’s deposition, 
however, depends on the type of relief 
the organization is seeking in the ac- 
tion. For example, if the organization 
is not seeking affirmative relief,29 the 
organization must usually be deposed 
at its principal place of business or at 
the organization deponent’s residence.*° 
If seeking affirmative relief, the organi- 
zation must produce its designee in the 
forum for deposition.*! 

Federal courts distinguish permis- 
sive from compulsory counterclaims to 
determine the appropriate organiza- 
tion deposition location. If the organi- 
zation’s counterclaim is compulsory, 
then the defendant organization is en- 
titled to protection from deposition 
anywhere other than its business loca- 
tion.52 If permissive, then the organi- 
zation designee must travel to the 
forum to give his or her deposition.*? 

The location rules, however, are not 
set in stone. Courts have broad discre- 
tion to set depositions at a “convenient 
location.”34 Some factors for determin- 
ing that location, among others, are 
distance from deponent’s residence or 
place of business,®5 financial hard- 
ship,®® location of attorneys,37 and 
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whether the absence of key personnel 
will cause the organization harm. 
The courts attempt to select a location 
that is convenient to all parties and is 
in the general interest of judicial econ- 
omy.%9 


Conclusion 

Fla. R. Civ. P. 1.310(b)(6) and Fed. 
R. Civ. P. 30(b)(6) make the tasks 
associated with organization deposi- 
tions more manageable. The designa- 
tion procedure permits a deposing party 
to collect valuable information at the 
beginning of the discovery process, and 
then use that information for a variety 
of purposes at trial. The procedure also 
permits the organization to educate its 
witness to have the individual’s opin- 
ions truly reflect those of the entire 
organization. The designation proce- 
dure does not dictate the location for 
organization depositions, but case law 
provides sufficient direction to answer 
location questions. Both the deposing 
party and the organization, including 
their respective counsel, should focus 
on the explicit and implicit obligations 
under the rules to ensure that the 
designation procedure fulfills its stated 
purpose of preventing wasted resources 
and avoiding dilatory tactics. 0 


1“Organization” for ease of reference 
means a public or private corporation or 
partnership or association or governmental 
agency. 

2 A “managing agent” is an individual 1) 
invested with the general powers allowing 
him or her to exercise judgment and discre- 
tion in corporate matters; 2) that can be 


relied on to give testimony, at the organiza- 
tion’s request, in response to the deposing 
party’s request; 3) higher in authority than 
other organization employees who have 
information sought by the deposing party; 
4) with general responsibility respecting the 
matters involved in the litigation; and 5) 
that will be expected to testify in the 
interest of the organization. See Sugarhill 
Records, Ltd. v. Motown Records Corp., 105 
F.R.D. 166 (S.D.N.Y. 1985), and Proteus v. 
Anchor Line, Ltd., 26 F.R.D. 165 (S.D.N-Y. 
1960). 

3 Fra. R. Civ. P. 1.310(b)(6), R. Civ. 
P. 30(b)(6). 

4Fep. R. Civ. P. 30 was amended in 1970 
to include the designation process, then in 
1971 to have the designation process apply 
also to nonparties. Notes of Advisory Com- 
mittee on Rules, 1970 and 1971 Amend- 
ments. Fia. R. Civ. P. 1.310 was amended 
in 1972 to adopt the 1970 Amendment to 
federal Rule 30. Plantation-Simon, Inc. v. 
Bahloul, So.2d.__s«,: 17 F.L.W. D850 
(Fla. 4th D.C.A. 1992). 

5 Notes of Advisory Committee on Rules, 
1970 Amendment, Subdivision (b)(6). 

6 The text of Fa. R. Civ. P. 1.310(b)6) and 
Fed. R. Civ. P. 30(b)(6) are substantially 
similar. The federal rule, however, specifi- 
cally provides that the designation process 
is applicable to nonparties, and that a 
subpoena to a nonparty must advise the 
organization of its duty to designate a 
representative to testify. 

7 For a discussion of the scope of subject 
matter designation, see Depositions of Cor- 
porations: Problems and Solutions—Fed. 
R. Civ. P. 30(6)(6), Ariz. St. L.J. 1 (1986). 

8 Mitsui and Co. (U.S.A.), Inc. v. Puerto 
Rico Resources Authority, 93 F.R.D. 62 (D. 
Puerto Rico 1981). 

9 See also Federal Deposit Insurance Corp. 
v. C.H. Butcher, 116 F.R.D. 196 (E.D. Tenn. 
1986) (Designating several witnesses, when 
each can testify only to a particular division 
of the corporation, did not satisfy corpora- 
tion’s Fep. R. Civ. P. 30(b)(6) responsibili- 
ties. Redesignation ordered.). 

10 Lapenna v. Upjohn Co., 110 F.R.D. 15 
(E.D. Pa. 1986). 

11 Fya. R. Crv. P. 1.330(a)(2) and (3); Fen. 
R. Civ. P. 32(a)(2) and (3). 

12 Pua. R. Civ. P. 1.380(a); Fep. R. Cr. P. 
37(a). 

13 R. Crv. P. 1.380(b)(2)(A); R. 
Crv. P. 37(b)(2)(A). 

14Fia. R. Civ. P. 1.380(b)(2)(B); Fen. R. 
Civ. P. 37(b)(2)(B). 

15 Fa. R. Civ. P. 1.380(b)(2)(C); Fen. R. 
Civ. P. 37(b)(2)(C). 

16 R. Civ. P. 1.380(b)(2)(D); Fen. R. 
P. 37(b)(2)(D). 

17 Fa. R. Civ. P. 1.380(b)(2); Fep. R. 
P. 37(b)(2). The sanctions listed above are 
alternative or cumulative. 

18 R. Crv. P. 1.380(d) and Fen. R. Civ. 
P. 37(d) state that the sanctions available 
for violation of a court order (Fua. R. Civ. 
P. 1.380(b) and Fep. R. Civ. P. 37(d)), with 
the exception of a contempt order, are 
available if the deponent does not appear. 

19 Although the Plantation-Simon, Inc. 
court did explicitly discuss it, use of the 
designation procedure does not prevent the 


deposing party from deposing an organiza- 
tion’s officers, directors, or managing agents, 
if the deposing party believes that such 
officials that have not already testified may 
have added information. Notes of Advisory 
Committee on Rules, 1970 Amendment, 
Subdivision (b)(6). 

20 Notes of Advisory Committee on Rules, 
1970 Amendment, Subdivision (b)(6). Plan- 
F.L.W. at D850- 851. ~ See also Hughes v. 
General Motors Corp., 18 F.R. Serv. 2d 1249 
(S.D.N.Y. 1974) (Court ordered protection 
for corporate defendant’s president because 
information requested was available through 
other employees, who had or could be 
deposed. Request bordered on harassment.). 

21See also U.S. v. One Parcel of Real 
Estate at 5860 N. Bay Road, 121 F.R.D. 439 
(S.D. Fla. 1988) (Corporation will not be 
permitted to designate witness when two 
corporate directors were specifically named 
in notices of deposition.). 

22 Sykes International, Ltd. v. Pilch’s Poul- 
try Breeding Farms, Inc., 55 F.R.D. 138 (D. 
Conn. 1972) (Former officer’s attendance 
could only be compelled by subpoena, which 
is limited by territorial restrictions.). 

23 Mitsui & Co. (U.S.A.), Inc. v. Puerto 
Rico Water Resources Authority, 93 F.R.D. 
62, 65 (D. Puerto Rico 1981). 

24 Pia. R. Civ. P. 1.330(a)(1) and (3); Fep. 
R. Civ. P. 32(a)(1) and (3). The federal rule 
permits use of a nonparty’s deposition also 
for “any other purpose” under the federal 
rules of evidence. 

25 Fa. R. Civ. P. 1.140(d) and R. 
P. 45(b)(2). The Florida rule, however, does 


not contain the explicit reference to sub- 
poena requirements for a nonparty con- 


tained in the federal rule. 


26 Fa. R. Crv. P. 1.140(d)(2). 

27Fep. R. Civ. P. 45(c)(3)(A) states “on 
timely motion, the court . . . shall quash 
or modify the subpoena if it. . . (ii) requires 
a person who is not a party or an officer of 
a party to travel to a place more than 100 
miles from the place where that person 
resides, is employed or regularly transacts 
business in person.” 

28 Plantation-Simon, Inc.,___So.2d_, 
17 F.L.W. at D851, citing Ormond Beach 
First National Bank v. J.M. Montgomery 
Roofing Co., 189 So.2d 239 (Fla. 1st D.C.A. 
1966) (Corporate plaintiff with principal 
place of business in Dade County, and 
officers living in Dade County, was required 
to appear in forum, Volusia County.). 

29 “Affirmative relief’ means affirmative 
defenses or counterclaims. Kaufman v. 
Kaufman, 63 So.2d 196 (Fla. 1953). 

30 Madax International Corporation v. 
Delcher Intercontinental Moving Services, 
Inc., 342 So.2d 1082 (Fla. 2d D.C.A. 1977) 
(Nonresident corporate defendant’s presi- 
dent would not be required to travel to 
forum because the party he represented was 
not seeking affirmative relief in Florida 
courts.); Salter v. Upjohn Co., 593 F.2d 649 
(5th Cir. 1979). 

31 Besco Equipment Co., Inc. v. Golden 
Loaf Bakery, Inc., 458 So. 2d 330 (Fla. 5th 


D.C.A. 1984) (Nonresident corporation fil- 
ing a claim as an intervenor in garnishment 
action was not seeking affirmative relief, 
so corporation was not required to produce 
corporate officer in Florida.). 

2 Zuckert v. Berkliff Corp., 96 F.R.D. 161 
(N.D. Ill. 1982). 

33 Td. at 163-164. 

34 Sugarhill Records, Ltd. v. Motown Re- 
cords Corp., 105 F.R.D. 166 (S.D.N.Y. 1985). 
Some courts, such as the district court, 
Middle District of Florida, have stated gen- 
eral policies concerning the timing and 
location of a defendant’s deposition. Rule 
3.04(c), rules of the Middle District of 
Florida provides: “[I]t is the general policy 
of the Court. . . that a non-resident defen- 
dant who intends to be present in person 
at trial may reasonably be deposed at least 
once in this District either during the 
discovery stages of the case or within a 
week prior to trial as the circumstances 
seem to suggest. . 

35 General Leasing Co.v. Lawrence Photo- 
Graphic Supply, 84 F.R.D. 130 (M.D. Mo. 
1979). 

36 Chittick v. Eastern Air Lines, Inc., 403 
So.2d 595 (Fla. 1st D.C.A. 1981). 

37 Haymes v. Columbia Pictures Corp., 
16 F.R.D. 118 (S.D.N-Y. 1954). 

38 Buryan v. Max Factor & Co., 41 F.R.D. 
330 (S.D.N.Y. 1967). 

39 See Sugarhill Records, Ltd., 105 F.R.D. 
at 171. 
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CONSUMER PROTECTION LAW 


Uniform Commercial Code 


Express Warranties: 


rticle 2 of the Uniform 
Commercial Code means 
different things to differ- 
ent lawyers. Some law- 
yers just cringe from memories of study- 
ing Art. 2 in law school. Other lawyers 
view Art. 2 merely as the codification 
of customary business practices. All 
lawyers know or should know that Art. 
2 regulates commercial transactions 
involving the sale of goods. But most 
lawyers do not see Art. 2 as a consumer 
protection law. Yet, it is! In addition 
to state and federal consumer protec- 
tion statutes and regulations, the ex- 
press warranty provisions of Art. 2 
provide a means for protecting con- 
sumer rights in Florida and elsewhere. 
F.S. §672.313 defines an Art. 2 ex- 
press warranty as a seller-made af- 
firmation of fact or promise that re- 
lates to the goods or description of the 
goods or exhibition of a sample or 
model of the goods, which becomes part 
of the basis of the bargain. This statute 
further states that a seller’s statement 
regarding the value of goods or a state- 
ment of the seller’s opinion or commen- 
dation of a good does not amount to 
an express warranty. Whether a seller’s 
statement rises to the level of an ex- 
press warranty or merely constitutes 
sales pitch puffery is much debated. 
Courts draw this most difficult line by 
balancing the seller’s statement against 
the buyer’s reasonable expectations 
when purchasing the seller’s goods.! 
Yet, even if the seller’s representa- 
tions constitute more than “puffery,” 
the seller’s statements must still be- 
come part of the basis of the bargain 
between a seller and buyer to be en- 
forceable express warranty. Art. 2 fails 
to define specifically the “basis of the 
bargain” requirement. However, Offi- 
cial Comments 3 and 6 of the Uniform 
Commercial Code advise that any af- 
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Florida’s “Basis”-Less Bargain 


Florida’s exclusion 
of postsale express 
warranties restricts 
the application of 
Art. 2 only to certain 
portions of a 
consumer 
transaction 


by Michael Flynn 


firmation of fact or promise, any de- 
scription, or any sample or model of the 
goods is presumed to become part of 
the basis of the bargain between a 
seller and buyer. Furthermore, Official 
Comments 3 and 8 of the Uniform 
Commercial Code state that the seller 
may only overcome this presumption 
by producing “clear affirmative proof” 
of a “good reason.” It seems clear that 
the drafters of Art. 2 intended to warn 
sellers that they should be careful 
what they say or do relating to their 
goods unless they mean to be bound to 
it. 


Case Studies 

In the sale of goods to consumers, the 
timing of the seller’s statements may 
be the single most important factor in 
determining whether a seller’s state- 
ments are part of the basis of the 


bargain. Three case examples illus- 
trate this and pinpoint Florida law. 
Case #1—The seller is in the business of 
selling furniture upholstery repairs kits. 
The seller advertises that her upholstery 
repair kit will completely mend any rips or 
tears in any fabric and restore the fabric to 
its original condition without any trace of 
the repair. The seller advertises that the 
repair kit costs $89.95. The buyer receives 
the seller’s advertisement and decides, after 
reviewing the advertisement, to purchase a 
repair kit. The repair kit fails to repair the 
rip in the buyer’s cloth chair. 

The foregoing case example illus- 

trates a typical presale express 
warranty. Most courts have little diffi- 
culty ruling that presale express 
warranties are part of the basis of the 
bargain because the seller’s represen- 
tations occur before the buyer makes 
the decision to purchase. If the buyer 
relies on the seller’s representations 
to purchase the seller’s good, then the 
basis of the bargain requirement would 
be satisfied. Florida law ignores the 
presumption of inclusion of the seller’s 
nonpuffing representations as part of 
the basis of the bargain noted in Offi- 
cial Comment 3 of the Uniform 
Commercial Code. Florida law charac- 
terizes and equates the basis of the 
bargain requirement as “essentially a 
reliance requirement” and requires 
proof of the buyer’s reliance upon the 
seller’s express warranty.” 
Case #2—The same facts as the previous 
case study except after the buyer has paid 
for and received the repair kit, the seller 
advises the buyer that the repair kit also 
mends tears in leather upholstery. The 
repair kit fails to repair the rip in the 
buyer’s leather sofa. 

Case #2 illustrates a typical postsale 
express warranty. Whether a postsale 
express warranty becomes part of the 
basis of the bargain is a tougher ques- 
tion. Official Comment 7 to the Uni- 
form Commercial Code authorizes 
postsale express warranties if the war- 
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ranty can be fairly regarded as part of 
the contract. Based on Official Com- 
ment 7, a seller’s postsale express 
warranty would be part of the contract 
with the buyer if the warranty was 
part of the basis of the bargain. The 
problem with postsale express warran- 
ties is timing. Most courts find it 
difficult to rule that the buyer relied 
on the seller’s postsale statements in 
purchasing the seller’s good. Conse- 
quently, some states, including Florida, 
decline to enforce postsale express war- 
ranties. Under Florida law “an express 
warranty made subsequent to the mak- 
ing of a contract is not part of the basis 
of the bargain and does not create an 
express warranty under the Uniform 
Commercial Code because the buyer 
did not rely on the express warranties 
as an inducement to purchase the 
good.” Other states are in accord with 
Official Comment 7 and permit the 
enforcement of postsale express war- 
ranties as a modification to the sales 
contract.4 


Case #3—The same facts as the previous 
case study except this time the buyer never 
receives or reviews the seller’s advertise- 


lorida Corp 


ment prior to purchasing an upholstery 
repair kit and the seller does not advise the 
buyer that the repair kit will also mend 
leather upholstery. Rather, the buyer or- 
ders a repair kit and the seller sells the 
buyer a repair kit for $109.95. The seller 
made this sale to the buyer while the seller 
was advertising to the general public that 
the cost for the repair kit was $89.95. 
Sometime later the buyer finds out that the 
seller’s advertised price for the repair kit 
on the day the buyer made her purchase 
was $89.95. The buyer seeks a $20 rebate 
of the purchase price from the seller. 


The foregoing case example illus- 
trates the furthest extension to date of 
the application of the express warranty 
provisions of the Uniform Commercial 
Code. In Winston Industries, Inc. v. 
Stuyvesant Ins. Co., Inc., 317 So.2d 493 
(Ala. Ct. App. 1975), the court ruled 
that even though the buyer of a mobile 
home did not receive or review the 
seller’s written warranty brochure 
given by the seller for all mobile homes 
sold, the seller’s express warranty re- 
garding repair of the mobile home 
applied to the buyer. The court went 
on further to rule that reliance by the 
buyer is not required and that the 
timing of any express warranty by the 
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seller is irrelevant. According to this 
court, the fact that the seller offered 
the particular express warranties to 
every customer of a mobile home ren- 
dered the express warranties part of 
the basis of the bargain. Under Florida 
law, the result in this case would be 
opposite because the buyer would not 
be able to prove reliance on the selier’s 
express warranties in purchasing the 
mobile home. 


Analysis of Florida Law 

Based on the case examples, Florida 
takes a very conservative approach to 
the application of the Art. 2 express 
warranty provisions. By requiring a 
buyer to rely upon a seller’s represen- 
tations prior to and as an inducement 
for the buyer to purchase the seller’s 
goods, Florida law clings to the pre- 
Uniform Commercial Code law of ex- 
press warranties contained in the 1907 
Uniform Sales Act, §12. In addition, 
Florida law ignores the intention of the 
drafters of Art. 2 stated in Official 
Comment 3 that reliance by the buyer 
need not be shown for a seller’s state- 
ments to be considered part of the basis 
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of the bargain. 

One Florida court seems to leave 
open the possibility that buyer reliance 
may not be required to satisfy the basis 
of the bargain requirement. In Carter 
Hawley Hale Stores, Inc. v. Conley, 372 
So.2d 965 (Fla. 3d DCA 1979), the 
Third District Court of Appeal quoted 
Official Comment 3 of the Uniform 
Commercial Code. The court went on 
to note that inclusion of a description 
of the goods at all phases of the sales 
transaction may be enough to include 
that description as part of the basis of 
the bargain. However, the court also 
noted that the description of the goods 
coupled with the buyer’s reliance on 
that description left no doubt that the 
description was part of the basis of the 
bargain. 

The reluctance of Florida iaw to 
dispense with the requirement of 
buyer’s reliance to satisfy the basis of 
the bargain requirement renders a 
seller less accountable to a consumer 
for the seller’s own statements 
concerning the quality of the goods. 
Moreover, Florida’s exclusion of 
postsale express warranties restricts 


the application of Art. 2 only to certain 
portions of a consumer transaction. 
The drafters of Art. 2 did not favor nor 
intend such limits to the basis of the 
bargain requirement. Rather, the draft- 
ers intended all of a seller’s represen- 
tations concerning the goods to be 
presumptively included as part of the 
basis of the bargain between a buyer 
and seller. Only when Florida adopts 
the drafters’ meaning of the basis of 
the bargain requirement will the Art. 
2 express warranty provisions provide 
a complete basis for protection of con- 
sumers.0 


1 In Thursby v. Reynolds Metals Co., 
466 So.2d 245 (Fla. lst D.C.A. 1984), the 
court cited with approval several cases as 
examples of what does and does not consti- 
tute an express warranty. See Weiss v. 
Rockwell Manufacturing Co., 9 Ill. App. 3d 
906, 293 N.E. 2d 375 (1975) (seller’s state- 
ment that there was no danger of being 
injured by a woodworking machine did not 
constitute an express warranty but rather 
was merely the seller’s opinion); Olin Mathie- 
son Chemical Corp. v. Moushon, 93 III. 
App.2d 280, 235 N.E. 2d 263 (1968) (seller’s 
statement that explosives were of good 
quality and would produce good results 
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were seller’s opinion and not express war- 
ranties); Chase Resorts, Inc. v. Johns- 
Manville Corp., 476 F. Supp. 633 (E.D. Mo. 
1979) (seller’s statement that the sprinkler 
system would provide years of trouble-free 
service was the seller’s opinion and not an 
express warranty); and Axion Corp. v. G.D.C. 
Leasing Corp., 359 Mass. 474, 269 N.E. 2d 
664 (1971) (seller’s letter describing a ma- 
chine as a “turnkey” operation was seller’s 
opinion and not an express warranty). Cf. 
Easton Farmers Elevator Co. v. Chromalloy 
American Corp., 310 Minn. 568, 246 N.W. 
2d 705 (1976) (seller’s statement that a corn 
dryer would dry a certain number of bushels 
per hour was an express warranty); and 
McCarthy v. E.J. Korvette, Inc., 29 Md. 
App. 421, 347 A.2d 253 (Ct. Sp. App. 1975) 
(seller’s tire guarantee against all road 
hazards was an express warranty). 

2 In re Matter of Bob Rigby, 62 B.R. 900 
(Bankr. M.D. Fla. 1986); and see Hobco v. 
Tallahassee Associates, 807 F.2d 1529 (11th 
Cir. 1987) (under Florida law, an express 
warranty may arise only where justifiable 
reliance upon the seller’s assertions is part 
of the basis of the bargain); Escambia Chemi- 
cal Corp. v. Industrial Marine Supply Co., 
223 So.2d 773 (Fla. Ist D.C.A. 1969) (the 
buyer must rely on the seller’s express 
warranty); and Royal Typewriter Co. v. 
Xerographic Supplies Corp., 719 F.2d 1092 
(11th Cir. 1983). 

3 Maroone Chevrolet, Inc. v. Nordstrom, 

So.2d , 16 F.L.W. D2514 (Fla. 4th 
D.C.A. 1991). 

4 Bone International, Inc. v. Johnson, 
329 S.E. 2d 714 (N.C. App. 1985) (postsale 
promise to perform repair work on trucks), 
and Bigelow v. Agway, Inc., 506 F.2d 551 
(2d Cir. 1974) (postsale representations re- 
garding the effectiveness of a farm product). 
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ADMINISTRATIVE LAW 


1992 Amendments to the Florida 
Administrative Procedure Act 


he Florida Legislature con- 
sidered a number of impor- 
tant changes to Florida’s 
Administrative Procedure 
Act (APA) during its 1992 regular 
session.! In response to agency con- 
cerns about the required rulemaking 
provisions of the APA enacted in 1991,? 
the governor’s office sought amend- 
ments to the APA® designed to 
streamline the rulemaking procedure 
and reduce the burdens to state agen- 
cies associated with rulemaking as a 
means of making government more 
efficient.4 Legislators and interest 
group representatives proposed strin- 
gent legislation intended to curb 
perceived agency abuses of rulemaking 
authority.5 The legislature ultimately 
passed Committee Substitute for Sen- 
ate Bill (CS for SB) 1354 which 
achieved a compromise between the 
governor’s office and legislators. The 
bill amends the APA to reduce burden- 
some aspects of the rulemaking 
procedure, modifies the economic im- 
pact statement requirement to provide 
for more thorough consideration of the 
economic implications of rules, and 
provides for enhanced legislative re- 
view of agency rules and rulemaking 
activity. This article outlines impor- 
tant provisions of CS for SB 1354.’ 


Committee Substitute 
for Senate Bill 1354 

Economic Impact Statements 

The current APA requirements for 
economic impact statements are flu- 
ently criticized and cited as a 
burdensome aspect of the rulemaking 
procedure.$ Present law requires prepa- 
ration of an economic impact statement 
prior to the adoption, amendment, or 
repeal of any rule.? Adopted rules may 
be challenged on the basis of the eco- 
nomic impact statement and failure to 


The 1992 
amendments to 
the APA should 

reduce some of the 
burdensome aspects 
of rulemaking and 
promote agency use 
of the procedure 


— 


by David W. Nam 


prepare a statement is grounds for 
holding a rule invalid.!° Despite the 
burdens associated with preparation 
of economic impact statements, in many 
instances the utility of such statements 
is suspect. Regulated interests com- 
plain that at times agencies do not 
consider the economic implications of 
rules during the rule development pro- 
cess. They assert that in some in- 
stances economic impact statements 
are prepared after an agency has set- 
tled upon its proposed rules, merely to 
comply with the statutory require- 
ments. CS for SB 1354 amends the 
economic impact statement provisions 
of the APA to encourage agencies to 
give meaningful consideration to the 
economic implications of rules during 
the rule development process. At the 
same time, the bill seeks to reduce the 
burdens currently associated with the 
economic impact statement require- 


ments. 

To encourage agencies to consider 
the economic implications of rules dur- 
ing development of the rules, the bill 
provides a new procedure for notice of 
rule development.!! The procedure is 
discretionary, but if an agency provides 
notice of rule development, it must 
comply with specified procedures. No- 
tice of rule development must be made 
by publication in the Florida Adminis- 
trative Weekly, and provide a short 
plain explanation of the purpose and 
effect of rule development, the specific 
legal authority for rule development, 
and the preliminary text of proposed 
rules if available.!2 If an agency pub- 
lishes notice of rule development, the 
agency is provided discretionary author- 
ity to hold a public workshop and must 
hold a public workshop if requested by 
any affected person.!3 Notice of a rule 
development workshop must be pub- 
lished in the Florida Administrative 
Weekly not less than 14 days prior to 
the date on which the workshop is 
scheduled and must indicate the sub- 
ject area which will be addressed, the 
agency contact person, and the place, 
date, and time for the workshop.'4 
Additionally, when notice of rule devel- 
opment is given, if an economic impact 
statement is requested within 14 days 
of the notice,!5 the draft economic 
impact statement must be prepared 
and made available to any person who 
requests a copy of the statement prior 
to an agency providing notice of intent 
to adopt proposed rules.!& 

CS for SB 1354 repeals the existing 
requirement that an economic impact 
statement be prepared for every pro- 
posed rule. The bill provides that an 
agency may prepare an economic im- 
pact statement on any rule and must 
prepare an economic impact statement 
on a proposed rule if: 
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1. The agency determines that the proposed 
action would result in a substantial 
increase in costs or prices paid by con- 
sumers, individual industries, or state 
or local government agencies, or would 
result in significant adverse effects on 
competition, employment, investment, pro- 
ductivity, or innovation, and alternative 
approaches to the regulatory objective 
exist and are not precluded by law; or, 

2. Within 14 days after the date of publica- 
tion of the notice provided pursuant to 
paragraph (1)(c) or, if no notice of rule 
development is provided, within 21 days 
after the notice required by paragraphs 
(1)(a) and (b), a written request for 
preparation of an economic impact state- 
ment is filed with the appropriate agency 
by the Governor, a body corporate and 
politic, at least 100 people signing a 
request, or an organization representing 
at least 100 persons, or any domestic 
nonprofit corporation or association.!7 


The Joint Administrative Procedures 
Committee is also provided authority 
to request preparation of an economic 
impact statement on any rule.!® When 
an economic impact statement is pre- 
pared, the bill requires the agency to 
make a draft copy of the statement 
available, to any person who requests 
a copy, at least 14 days prior to any 
public hearing held on the proposed 
rule.!9 This requirement provides in- 
terested persons an opportunity to evalu- 
ate the economic impact statement and 


SUBSCRIPTION 


to offer any comments at the public 
hearing. 

The list of factors which an agency 
must consider when preparing an eco- 
nomic impact statement is expanded 
to provide for more thorough considera- 
tion of the economic implications of 
rules.2° Under the bill, an economic 
impact statement must provide: 


1. An estimate of the cost to the agency, 
and to any other state or local govern- 
ment entities, of implementing and en- 
forcing the proposed action, including the 
estimated amount of paperwork, and any 
anticipated effect on state or local reve- 
nues; 

2. An estimate of the cost or the economic 
benefit to all persons directly affected 
by the proposed action; 

3. Anestimate of the impact of the proposed 
action on competition and the open mar- 
ket for employment, if applicable; 

4. An analysis of the impact on small 
business as defined in the Florida Small 
and Minority Business Assistance Act of 
1985; 

5. A comparison of the probable costs and 
benefits of the proposed rule to the 
probable costs and benefits of not adopt- 
ing the rule; 

6. A determination of whether less costly 
methods or less intrusive methods exist 
for achieving the purpose of the proposed 
rule where reasonable alternative meth- 
ods exist and are not precluded by law; 

7. Adescription of any reasonable alterna- 
tive methods, where applicable, for achiev- 
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ing the purpose of the proposed rule 
which were considered by the agency, 
and a statement of the reasons for 
rejecting those alternatives in favor of 
the proposed rule; and, 


8. A detailed statement of the data and 


methodology used in making the esti- 
mates required by this paragraph.”! 


The bill limits standing to challenge 
a rule on the basis of the economic 
impact statement to those persons who 
request preparation of the statement 
and provide the agency with informa- 
tion sufficient to make the agency 
aware of specific concerns regarding 
the economic impact of the proposed 
rule, through participation in public 
workshops, public hearings, or through 
submission of written comments re- 
garding the rule.22 This provision 
requires active participation prior to 
adoption of a rule in order to preserve 
standing to challenge the rule on the 
basis of the economic impact state- 
ment. Two objectives are accomplished 
by this provision. First, agencies should 
receive information which allows for 
better-informed decisions regarding the 
adoption of rules. Second, agencies will 
be protected against rule challenges 
brought by persons who do not make 
their concerns known to an agency 
during the rulemaking process. 

The grounds for challenging a rule 
based on an economic impact state- 
ment are specified by the bill. A rule 
challenge may be based on an agency’s 
failure to adhere to the statutory proce- 
dure for preparation of an economic 
impact statement. This provision 
authorizes rule challenges based on 
procedural errors.?3 If an agency acting 
in good faith reasonably considers the 
factors specified and otherwise com- 
plies with the procedures for prepara- 
tion of an economic impact statement, 
hearing officers and courts should avoid 
reevaluating the agency’s analysis of 
the economic impact of a rule.24 The 
other ground provided for rule chal- 
lenges is an agency’s failure to consider 
information submitted regarding spe- 
cific concerns about the economic 
impact of a rule, when the failure 
substantially impairs the fairness of 
the rulemaking proceeding. An agency 
is subject to a challenge on this ground 
if the agency fails to consider informa- 
tion which it receives regarding the 
economic impact of a proposed rule, if 
the fairness of the rulemaking proceed- 
ing is impaired by this failure. 


As a statement of legislative policy 
the bill provides that: 
In adopting rules, all agencies must, among 
the alternative approaches to any regula- 
tory objective and, to the extent allowed by 
law, choose the alternative that imposes the 
lowest net cost to society based upon the 
factors listed in paragraph (2)(c), or provide 
a statement of the reasons for rejecting that 
alternative in favor of the proposed rule. 
This paragraph shall not provide a basis for 
challenging a rule.25 
While this provision may not serve as 
a basis for a rule challenge, the Joint 
Administrative Procedures Committee 
may object to a rule that does not 
comply with this policy.26 


Streamlining the 
Rulemaking Procedure 

CS for SB 1354 implements several 
of Lt. Governor MacKay’s proposals for 
streamlining the rulemaking proce- 
dure.2” The bill limits direct appeals 
from the filing of a rule for adoption.?® 
The bill provides that: 


No petition challenging an agency rule as 
an invalid exercise of delegated legislative 
authority shall be instituted pursuant to 
this section, except to review an order 
entered pursuant to a proceeding under s. 
120.54(4) or s. 120.56, unless the sole issue 
presented by the petition is the constitu- 
tionality of a rule and there are no disputed 
issues of fact.?9 


Direct appeals for judicial review of 
the validity of rules are limited to those 
cases in which the sole issue presented 
is the constitutionality of the rule and 
there are no factual issues which must 
be resolved.*° These cases can be deter- 
mined without an extensive record 
because the only issues that must be 
decided are questions of law. The bill 
requires that all other appeals for 
judicial review of the validity of rules 
be preceded by a trial-type hearing 
under F.S. §120.54(4) or §120.56. Trial- 
type proceedings produce a formal re- 
cord which can facilitate judicial review 
by providing an opportunity for issues 
to be fully developed and framed for 
the court. Direct appeals from legisla- 
tive-type rulemaking proceedings re- 
quire a reviewing court to consider an 
informal record. Judicial review may 
be more difficult when a court must 
construe an informal legislative-type 
record than when the court is pre- 
sented with a formal trial-type record 
for review. The legislature recognizes 
the importance of providing the courts 
with a trial-type record that facilitates 


review of rules. 

The bill provides an alternate rule- 
making procedure when an agency 
seeks to adopt rules “in the pursuance 
of state implementation, operation, or 
enforcement of federal programs” when 
the rules are “substantively identical 
to regulations adopted pursuant to 
federal law.”3! This procedure allows 
agencies to adopt rules quickly without 
the unnecessary expenditure of re- 
sources. The procedure requires that 
an agency publish notice of its intent 
to adopt rules, and provide notice to 
the Joint Administrative Procedures 
Committee, at least 21 days prior to 
filing the rules with the Department 
of State.32 

The agency must consider written 
comments received within 14 days of 
publication of the required notice be- 
fore the rule is filed with the Depart- 
ment of State.33 A substantially af- 
fected person may file an objection to 
the rulemaking procedure within 14 
days of publication of the required 
notice.24 The objection must specify 
objectionable portions of the rule and 
the specific reasons for the objection.35 


An agency may not adopt portions of a 
rule to which an objection is filed, 
unless the agency deems the objection 
frivolous.*® An objection is deemed frivo- 
lous if the rule does not differ in any 
material respect from the requirements 
of the federal regulation upon which it 
is based.37 An agency must renotice a 
rule if the agency makes a substantive 
change to the rule as originally no- 
ticed.38 Objectionable portions of a rule 
may be adopted pursuant to the stan- 
dard rulemaking procedure provided 
by F.S. §120.54. Rules are adopted 
under the alternate procedure upon 
filing with the secretary of state and 
take effect on the date specified by the 
rule.39 

When the federal regulation which 
supports a rule adopted under the 
alternate procedure is repealed or be- 
comes invalid, the agency must publish 
notice of repeal of its rule within 60 
days.*9 Repeal of the agency rule is 
effective upon publication of the no- 
tice.4! If a federal regulation is amended 
or otherwise modified, the agency must 
conform its rule to the amended regula- 
tion within 180 days or the agency rule 
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is deemed invalid.4? 


JAPC Review of Rules 

CS for SB 1354 amends the current 
procedures for review of rules by the 
Joint Administrative Procedures Com- 
mittee (JAPC),* to enhance the legis- 
lature’s ability to oversee agency rule- 
making activity. The bill requires the 
JAPC to review all proposed and emer- 
gency rules,*4 while maintaining the 
committee’s discretionary authority to 
review existing rules.45 The bill ex- 
pands the criteria which JAPC con- 
siders when it reviews rules to permit 
more thorough review of rules.46 Under 
the bill, the criteria for JAPC review 
of rules include whether: 
(a) The rule is an invalid exercise of 

delegated legislative authority; 
(b) The statutory authority for the rule 
has been repealed; 

(c) Therule reiterates or paraphrases statu- 
tory material; 
The rule is in proper form; 
The notice given prior to its adoption 
was sufficient to give adequate notice 
of the purpose and effect of the rule; 
An economic impact statement was 
prepared that informs the public of the 
economic effect of the rule, if such a 
statement is required pursuant to para- 
graph (2)(b) or is requested by the 
committee; 
The rule is consistent with expressed 
legisiative intent pertaining to the spe- 
cific provisions of law which the rule 
implements; 
The rule is necessary to accomplish the 
apparent or expressed objectives of the 
specific provision of law which the rule 
implements; 
The rule is a reasonable implementa- 
tion of the law as it affects the conven- 
ience of the general public or persons 
particularly affected by the rule; 
The rule could be made less complex 
or more easily comprehensible to the 
general public; 
The rule reflects the approach to the 
regulatory objective involving the low- 
est net cost to society to the degree 
consistent with the provisions of law 
which the rule implements; 
The rule will require additional ap- 
propriations; and 
If the rule is an emergency rule, there 
exists an emergency justifying the prom- 
ulgation of such rule, whether the 
agency has exceeded the scope of its 
statutory authority, and whether the 
rule was promulgated in compliance 
with the requirements and limitations 
of s. 120.54(9).47 

The bill provides the JAPC authority 
to request information from an agency 
that is reasonably necessary for exami- 
nation of rules as required under these 
criteria.4* The JAPC is specifically re- 


quired to consult with standing com- 
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mittees of the legislature, which have 
jurisdiction over the subject areas ad- 
dressed by rules under review, re- 
garding legislative authority for the 
rules.*9 If the JAPC formally objects 
to a rule, the committee is provided 
authority to seek administrative and 
judicial review of the rule.5° When the 
JAPC objects to a rule, it must notify 
the speaker of the house and president 
of the senate of the objection and 
provide the officers with a copy of the 
rule and a statement detailing the 
reasons for the objection.5! 


Conclusion 

The legislature enacted legislation 
over the past two years intended to 
promote thoughtful agency implemen- 
tation of delegated legislative author- 
ity and provide for enhanced legisla- 
tive oversight to assure this objective. 
The required rulemaking provisions 
enacted during the 1991 legislative 
session were designed to move agencies 
to rulemaking. Rulemaking is gener- 
ally preferred over case-by-case 
implementation of delegated legisla- 
tive authority through orders, because 
rulemaking provides greater opportu- 
nities for public notice and participa- 
tion in the administrative process. Rule- 
making also provides a formal proce- 
dure for legislative review of agency 
action. The 1992 amendments to the 
APA should reduce some of the burden- 
some aspects of rulemaking and 
promote agency use of the procedure. 
Key elements of the amended rulemak- 
ing procedure are discretionary. Agen- 
cies should take advantage of this 
discretion and use these procedures 
regularly. Greater public participation 
may be inconvenient but should pro- 
duce higher quality rules and defuse 
public and legislative criticism of agen- 
cies. The legislature has enhanced its 
ability to review agency rules and 
should exercise this oversight capabil- 
ity freely to provide guidance to agen- 
cies which have the difficult task of 
interpreting and implementing leg- 
islation.0 

1 In addition to the bills discussed by this 
article below, the legislature considered, 
but did not pass, Senate Bill (SB) 1674 
which provided hearing officers of the Divi- 
sion of Administrative Hearings with final 
order authority in proceedings under Fa. 
Star. §120.57(1) (1991), and SB 1674, and 
its house companion HB 765, which re- 
stricted the admissibility of evidence in 
administrative hearings. 


2 Fxa. Star. §120.535(1991) requires agen- 
cies to adopt statements statutorily defined 
as rules by the rulemaking procedure. 

3 Lt. Governor MacKay’s original propos- 
als for amending the APA were: 

“1. Repeal s. 120.54(4), Florida Statutes; 

“2. Repeal the requirement for an eco- 
nomic impact statement as provided in s. 
120.54(1). 

“3. Provide for application of the harm- 
less error doctrine with regard to rule 
challenges. 

“4, Limit standing to challenge a rule, 
which challenge is based upon the support- 
ing documents (minority and small business 
impact statement, statement of facts and 
circumstances, federal comparison state- 
ment, summary of the rule, or, if it exists, 
economic impact statement), to any party 
that can demonstrate it is substantially 
affected by the adequacy of the document 
upon which it is basing its challenge. 

“5. Except prisoners as ‘parties’ entitled 
to challenge rules. 

“6. The Joint Administrative Procedures 
Committee (JAPC) should be precluded from 
filing an objection if its objection was first 
raised after six months from the time the 
rule became effective. It is requested that 
the JAPC work with the agencies to develop 
standards of review, (‘rules’) [sic]. 

“7, Refine the definition of a ‘rule’ to 
clarify that agency statements that do not 
create legal rights or require compliance in 
their own right are not rules. 

“8. When a rule references a specific state 
statute or federal statute, rule or guideline, 
it should be deemed to include the most 
current version of that law.” 

Letter from Buddy MacKay, Lt. Gov., to 
Mary Figg, Chairperson, Fla. H.R. Comm. 
on Govtl. Ops., (August 14, 1991) (on file 
with the Fla. H.R. Comm. on Govt]. Ops.). 

4Letter from Buddy MacKay, Lt. Gov., 
to Gwen Margolis, S. Pres., and T.K. 
Wetherell, H.R. Speaker (June 24, 1991) (on 
file with the Fla. H.R. Comm. on Govtl. 
Ops.). 

5 As introduced, SB 748 imposed addi- 
tional procedural requirements and subjec- 
tive criteria for analysis of the economic 
impact of rules; SB 824, and its companion 
HB 711, required review and approval of 
the full legislature prior to adoption of any 
agency rule; SB 1040 and its companion 
SB 899 required preparation of a small 
county impact statement for all proposed 
rules. The legislature did not pass any of 
these bills. SB 748 and SB 711 were both 
made committee substitutes (CS) as the 
bills moved through the legislative process 
and some of the concepts embodied in CS 
for SB 748 and CS for SB 711 were incorpo- 
rated into CS for SB 1354 which the legisla- 
ture did pass. See infra n. 6. 

6 CS for SB 1354, codified as Fla. Laws, 
Ch. 92-166, became law without the gover- 
nor’s signature on April 9, 1992. Fla. Laws, 
Ch. 92-166, takes effect on July 1, 1992, 
except §§7 and 8 of the law which took effect 
April 9, 1992. 

7In addition to the changes to Fia. Star. 
Ch. 120 (1991) described by this article 
below, Fla. Laws, Ch. 92-166, allows agen- 
cies to comply with the statutory require- 


ment for indexing orders by providing ac- 
cess to an electronic data base containing 
the text of the required orders, subjects 
final orders issued under F ia. Star. §120.535 
(1991) to the statutory requirements for 
indexing orders, provides that certain agency 
statements made pursuant to Fa. Star. Ch. 
366 (1991) are exempt from the required 
rulemaking provisions of Fia. Star. 
§120.535(1991), and makes other minor 
amendments to the APA. 

8 Professor Patricia A. Dore was a lead- 

ing critic of the economic impact statement 
requirements. Dore wrote: 
“{I] proposed that the Conference consider 
recommending a change to section 120.54 
that would require preparation of an eco- 
nomic impact statement only if the Joint 
Administrative Procedures Committee or 
some significant number of people—50, 100, 
300—requested it. If the legislature is seri- 
ous about requiring agencies to consider the 
‘interplay between social and economic fac- 
tors, and if the legislature wants to ensure 
a comprehensive and accurate analysis of 
economic factors in this calculus, then it 
seems to me those goals are better achieved 
by a statutory scheme that requires the 
calculus to be done only when economic 
considerations are indeed a legitimate con- 
cern. To require the exercise routinely mocks 
both the importance of the undertaking and 
the seriousness of the legislature’s purpose.” 
Dore, Seventh Administrative Law Confer- 
ence Agenda and Report, 18 Fta. St. L. Rev. 
703, 706-07 (Spring 1991) (footnotes omit- 
ted) (quoting Florida-Texas Freight, Inc. v. 
Hawkins, 379 So.2d 944, 946 (Fla. 1979)). 

9 Fa. Stat. §120.54(2)(b) (1991). 

10 Fa. Star. §120.54(2)(d) (1991) provides 
that a rule may be challenged on the basis 
of the economic impact statement within 
one year of the effective date of the rule. 

11 Fla. Laws, Ch. 92-166, §4 (amending 
Fra. Stat. §120.54(1) (1991)). 

12 Td. (creating Fa. Star. §120.54(1)(c)). 

13 Td. (creating Fia. Star. §120.54(1)(d)). 

14 Id, 

15 Specified persons may request prepara- 
tion of an economic impact statement. See 
infra n. 17 and accompanying text. 

16 Fla. Laws, Ch. 92-166, §4 (creating 
Fra. Stat. §120.54(1)(e)). 

17 Fla. Laws, Ch. 92-166, §4 (amending 
Stat. §120.54(2)(b) (1991), creating 
Fria. Star. §120.54(2)(b)1. and 2.). Failure 
to prepare an economic impact statement 
under §120.54(2)(b)1. does not provide a 
basis for challenging a rule. 

18 See infra n. 48 and accompanying text. 

19 Fla. Laws, Ch. 92-166, §4 (amending 
Fta. Star. §120.54(2)(b) (1991)). 

20 Fia. Star. §120.54(2)(b) (1991) currently 
requires: 

“1. An estimate of the cost to the agency 
of implementation of the proposed action, 
including the estimated amount of paper- 
work; 

“2. An estimate of the cost or the eco- 
nomic benefit to all persons directly affected 
by the proposed action; 

“3. An estimate of the impact of the 
proposed action on competition and the 
open market for employment, if applicable; 

“4, A detailed statement of the data and 
method used in making each of the above 


estimates; and 

“5. An analysis of the impact on small 
business as defined in the Florida Small 
and Minority Business Assistance Act of 
1985.” 

21 Fla. Laws, Ch. 92-166, §4 (amending 
Fra. Stat. §120.54(2)(b) and (c) (1991)). 

22 Fla. Laws, Ch. 92-166, §4 (amending 
Fra. Stat. §120.54(2)(d) (1991)). 

23 Courts view preparation of economic 
impact statements as a procedural aspect 
of rulemaking and require a demonstration 
that failure to properly prepare a statement 
affected the fairness of the proceeding or the 
correctness of the action to reverse agency 
action, Fira. Star. §120.68(8) (1991). See 
Florida-Texas Freight v. Hawkins, 379 So.2d 
944 (Fla. 1979); Polk v. School Bd. of Polk 
County, 373 So.2d 960 (Fla. 2d D.C.A. 
1979); School Bd. of Broward County v. 
Gramith, 375 So.2d 340 (Fla. 1st D.C.A. 
1979). 

24 Courts will invalidate rules for failure 
to prepare an adequate economic impact 
statement when a rule is demonstrated to 
have an economic impact and there is no 
evidence that the agency considered the 
statutory factors for preparation of an eco- 
nomic impact statement. Cataract Surgery 
Center v. Health Care Cost Containment 
Board, 581 So.2d 1359 (Fla. 1st D.C.A. 
1991). 

25 Fla. Laws, Ch. 92-166, §4 (amending 
Stat. §120.54(12) (1991)). 

26 See infra n. 47 and accompanying text. 

27 See supra n. 3 and accompanying text. 
In addition to the provisions discussed 
below, Fla. Laws, Ch. 92-166, §9 amends 
Fra. Stat. §120.52(12) (1991) to rescind 
prisoners’ standing to challenge proposed, 
adopted, and emergency rules, or seek judi- 
cial review of such proceedings. 

28 See Adam Smith Enterprises, Inc. v. 
Department of Environmental Regulation, 
553 So.2d 1260, 1268-1269 (Fla. 1st D.C.A. 
1989), for a discussion of direct appeals from 
the filing of a rule for adoption. 

29 Fla. Laws, Ch. 92-166, §10 (amending 
Fra. Stat. §120.68 (1991), creating 
Star. §120.68(15)). 

30 See Burris, The Administrative Process 
and Constitutional Principles, FLorma ApMIN- 
ISTRATIVE PRACTICE, pp. 1-49 to 1-50 (3d. ed. 
1990), for a discussion of this principle. 

31 Fla. Laws, Ch. 92-166, §11 (creating 
Fia. Star. §120.543). This section is similar 
to Fra. Stat. §403.8055 (1991), which pro- 
vides the Department of Environmental 
Regulation with authority to adopt certain 
rules by an alternate rulemaking procedure. 

32 Td. (creating Fa. Star. §123.543(1)). 

33 Td. 

34 Td. (creating Fa. Star. §120.543(3)). 

35 Id 


96 Id. 

37 Id. 

38 Td. (creating Fa. Stat. §120.543(1)). 

39 Td. (creating Fia. Star. §120.543(1) and 
(2)). No rule adopted under this procedure 
may take effect prior to the effective date 
of the substantively identical federal regu- 
lation. 

40 Td. (creating Fia. Star. §120.543(4)). 

41 Id 


42 Id. 
43 The official name of the committee is 


the Administrative Procedures Committee, 
Fra. Stat. §11.60(1) (1991). However, the 
committee is usually referred to as the Joint 
Administrative Procedures Committee. 

44 Fla. Laws, Ch. 92-166, §7 amends Fa. 
Star. §120.54(9)(a) (1991) to require that 
notice be provided to the JAPC of emer- 
gency rules, other than those of educational 
units or units of government with 
jurisdiction in only one county or a part 
thereof, including the full text of the rules. 

45 Fla. Laws, Ch. 92-166, §8 (amending 
Fra. Stat. §120.545(1) (1991)). 

46 Fria. Star. §120.545(1) (1991) criteria 
currently provided for JAPC rule review are 
whether: 

“(a) The rule is an invalid exercise of 
delegated legislative authority; 

“(b) The statutory authority for the rule 
has been repealed; 

“(c) The rule reiterates or paraphrases 
statutory material; 

“(d) The rule is in proper form; 

“(e) The economic impact statement ac- 
companying the rule is adequate to 
accurately inform the public of the economic 
effect of the rule.” 

47 Fla. Laws, Ch. 92-166, §8 (amending 
Fra. Stat. §120.545(1) (1991)). 

48 Td. 

49 Td. Fla. Laws, Ch. 91-249, §3, which 
amends Star. §11.60(2) (1991), con- 
tains a similar provision requiring the JAPC 
to consult with standing committees of the 
legislature under designated circumstances. 

507d. Current law provides the JAPC 
authority to seek judicial review of a rule 
to which the committee has formally ob- 
jected. The JAPC has never exercised this 
authority. 

51 Id. 
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TAX LAW NOTES 


Offers in Compromise 


as to Collectibility of Taxes: 


he Internal Revenue Service 

has implemented new guide- 

lines for offers in compro- 

mise when taxes are due but 
unpaid. The reasons for the changes 
are simple: The government’s accounts 
receivable for unpaid taxes has in- 
creased nearly $15 billion in the last 
year. The Service’s total accounts re- 
ceivable inventory increased in the 
1990 to 1991 period from $96.3 billion 
to $110.7 billion, only $29.1 billion of 
which is collectible.! The Treasury De- 
partment would like to write off 
amounts which are truly uncollectible 
and collect as much as possible of the 
unpaid revenues. 

In a new turn of policy, the Service 
believes that shutting down businesses 
and auctioning off personal assets may 
not be the best way to collect taxes. 
Self-employed building subcontractors 
who got behind on their taxes and were 
nabbed by the Service went under- 
ground getting paid in cash so they 
could feed their families. Closely held 
businesses whose owners were held 
personally liable for unpaid payroll 
taxes would start up new businesses 
owned by relatives or straw men, tak- 
ing small salaries so that the Service 
could not seize their assets or excess 
incomes. It has created an underground 
economy of business people who live 
under the shadow of collection officers. 
As a practical approach, the Service 
would like to make deals now, get 
people back on the tax rolls, and have 
business people go on with their lives. 

A recent Washington Post article 
described the Service’s new procedures 
as “Deals for Deadbeats” and stated: 

Unlike most procedures, which owe their 
ancestry to legislation, formal regulations 
or court decisions, the new government 
policy is evidenced by nothing more than a 


policy statement, a revision of the “offer-in- 
compromise” portion of the [Internal Reve- 
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The New Government Policy 


The future use of 
offers in compromise 
may increase the 
number of 
settlements as a 
taxpayer can 
simultaneously 
settle both liability 
and payment 


by Martin R. Press 


nue] manual and a new delegation order. 
Make no mistake . . . [nJot only is the IRS 
willing to work out settlements based on 
common sense and economic reality, but 
managers will be rated on how well they 
make the program work.” 

Under the policy statement currently 
being circulated to Treasury officials, 
the policy will be more liberal and 
more “businesslike” in its approach for 
collection. According to the Service’s 
Special Procedures Staff, under the 
present policy, only 26 percent of offers 
in compromise are accepted solely by 
reason as to doubt as to collectibility. 
The Special Procedures Staff is respon- 
sible for the initial review of such 
cases, which are then forwarded to 
revenue or settlement officers for dis- 
position. Some districts, such as the 
Laguna Niguel District, Southern Cali- 
fornia, has an acceptance rate of 30 
percent which exceeds the national 
average, while the Ft. Lauderdale Dis- 


trict, Southern Florida, has had a much 
smaller acceptance rate of 15 percent. 
In reviewing the acceptances for the 
last year, which are subject to public 
inspection with the taxpayer identifi- 
cation obscured, it appears that many 
acceptances only occurred when either 
the statute of limitations was about to 
expire or there were required agree- 
ments for the assignment of increased 
future income to the government. The 
rates of acceptance would be even lower, 
according to Service officials, since pos- 
sibly 95 percent of the offers accepted 
have been resubmitted; changing the 
terms of the offer by prior agreement 
of the government and the taxpayer. 
The Treasury Department wishes to 
have more uniformity throughout the 
country and to increase the acceptance 
rate. 


Statutory and 
Regulatory Authority 

An offer in compromise, in general, 
is a procedure under which tax, inter- 
est, and penalties are compromised for 
a lesser sum by agreement between the 
Service and the taxpayer. The statu- 
tory authority is contained in §7122 of 
the Internal Revenue Code. 

The Secretary may compromise any civil 
or criminal case arising under the internal 
revenue laws prior to reference to the De- 
partment of Justice for prosecution or de- 
fense; and the Attorney General or his 
delegate may compromise any such case 
after reference to the Department of Justice 
for prosecution or defense. 

The two bases under which such 
liability may be compromised are doubt 
as to liability or doubt as to collectibil- 
ity.2 Doubt as to liability is considered 
when the assessed tax, penalties, or 
interest exceeds what is proper. This 
factor generally will not be considered 
when the taxpayer has had his “day 
in court.” If the taxpayer objected to 


; 


the deficiency, by lodging a strong 
defense to a revenue agent or by ap- 
pealing the findings to the Service’s 
Appeals Division, the offer in compro- 
mise will not be accepted. The offer in 
compromise procedure should not be 
considered a substitute for the normal 
process for challenging a liability, i.e., 
Internal Revenue Service Appeals Di- 
vision, Tax Court, District Court, or 
Claims Court proceedings. For exam- 
ple if a taxpayer were out of the 
country and did not receive a notice of 
deficiency, this would be an appropri- 
ate case for consideration of an offer 
in compromise as to liability. His or 
her defense would be considered for the 
first time on the merits, and it would 
be a hardship to commence litigation 
proceedings against the Service. 

Doubt as to collectibility is consid- 
ered when there is no substantial ques- 
tion that the taxpayer owes the money, 
but there is doubt that the government 
can collect the taxes, penalties, and 
interest within the general 10-year 
statutory period of collection.‘ In fact, 
the regulations state that “[n]o such 
liability will be compromised if the 
liability has been established by a 
valid judgment or is certain, and there 
is no doubt as to the ability of the 
Government to collect the amounts 
owing with respect to such liability.”5 
As a result, the offer in compromise 
will only be accepted if there is such 
doubt that full collection can be made. 
An offer in compromise need not be 
considered on only one factor; doth 
doubt as to liability and coliectibility 
may be combined in one offer. 


Introduction of the Policy 

The new policy is contained in the 
drafted Policy Statement and Delega- 
tion Order, P-5-___.6 The policy state- 
ment is introduced as follows: 


The Service, like any other business, will 
encounter situations which [sic] an account 
receivable cannot be collected in full or 
there is a dispute as to what is owed. It is 
an accepted business practice to resolve 
these collection and liability issues though 
a compromise. Additionally, the compro- 
mise process is available to provide delin- 
quent taxpayers a fresh start toward future 
compliance with the tax laws. 


As a result, the Service considers its 
new primary policy to be such that: 
The Service will accept an Offer In Compro- 
mise when it is unlikely that the tax liabil- 
ity can be collected in full and the amount 
offered reasonably reflects collection poten- 
tial. An offer in compromise is a legitimate 


alternative to declaring a case as currently 
not collectible or to a protracted installment 
agreement. The goal is to achieve collection 
of what is potentially collectible at the earli- 
est possible time and at the least cost to the 
government. (Emphasis supplied.)? 

The policy will be to compromise 
taxes, penalties, and interest, with the 
settlement closing the case, allowing 
neither the taxpayer nor the govern- 
ment to reopen the case unless there 
was falsification or concealment. As a 
result, the Service will compromise 
such cases, unless acceptance of an 
offer would not be in the best interest 
of the government. Nonacceptance 
could occur in the case of a drug 
trafficker flouting U.S. laws, with the 
possibility of adverse public reaction 
to such compromise.® 


Delegation Authority 
to Compromise Cases 

Authority to consider offer in com- 
promise cases is given to the Collection 
Division, Examination Division, Crimi- 
nal Investigation Division, Appeals Di- 
vision, and to Internal Revenue Service 
counsel.? The revenue officers and col- 
lection personnel (the “Collection Di- 
vision”) handle offers based on doubt 
as to collectibility and penalty cases 
such as trust fund violations, which 
make corporate officers and others sub- 
ject to personal liability for unpaid 
payroll taxes.!9 Thus, these offers in- 
clude the growing number of cases in 
which corporate officers and directors 
have been only paying other creditors 
or net payroll to employees and not 
making the necessary trust fund de- 
posits. Thereafter, the business fails, 
and the Collection Division looks to 
responsible officers who are assessed 
individually, jointly, and severally, with 
no corporate shield to protect them. 


The revenue agents, the auditing 
personnel (the “Examination Divi- 
sion”), handle cases involving offers 
claiming doubt as to liability and col- 
lectibility. If the case cannot be worked 
out on the liability issue, then it is 
transferred to the Collection Division. 
(One hundred percent penalty cases, 
however, are not handled by the Ex- 
amination Division.) Under the new 
policy guidelines for the Examination 
Division, if a definite determination of 
liability cannot be made but there is a 
doubt about the liability, and the de- 
gree of doubt may be measured and the 
case closed by compromise, the Exami- 
nation Division may dispose of the case 
based upon the degree of doubt found 
in the particular case.!! In reality, the 
Collection Division can compromise 
cases when both doubt as to liability 
and collectibility are present and close 
the cases on a compromise percentage 
of liability basis. This is a departure 
from the past. 


Offers and Compromises Made 
During the Pendency of Cases 

Previously, neither district counsel 
nor appeals would consider offers in 
compromise during the pendency of 
their review. If there were a pending 
tax court case, neither the Appeals 
Division nor district counsel would con- 
sider the collectibility of tax involved, 
even though the pending liability could 
cause the collapse of a corporate tax- 
payer, for example, and the Service 
might collect little or no tax. The 
national statistics, however, for uncol- 
lected assessed taxes would increase 
based on these “empty” cases. 

Under the new rules, if an offer is 
submitted only on doubt as to collecti- 
bility and the liability is pending in the 
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Appeals Division, the appeals office 
will be asked to consider the matter 
on collectibility. Unless the appeals 
office objects, appeals will work jointly 
with the Collection Division to secure 
an agreement. Appeals will give the 
Collection Division the information it 
has regarding the assets of the tax- 
payer and other facts which bear on 
collectibility, and the Collection Divi- 
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sion will further investigate. Appeals 
is also able to seek a conditional agree- 
ment as to liability. If the offer on 
collectibility is accepted, appeals pre- 
pares an agreement. If the offer on 
collectibility is rejected, appeals again 
considers the merits of the case only.!2 

For example, a corporate subsidiary 
may have a liability case pending as a 
docketed case. It has limited resources. 
If it accepted the full liability claim by 
the Service, it would be out of business. 
It could now prepare an offer in com- 
promise as to collectibility, seeking to 
make an offer based in part upon 
future earnings and a downpayment 
made by its parent. If accepted by 
appeals and collection, the entire pack- 
age could be settled by agreement prior 
to assessment of the entire tax liabil- 
ity. 


How Quickly Can 
an Offer Be Accepted? 

The policy statement does not ap- 
proach the past problem of the length 
of time between the filing of an offer 
in compromise and the final acceptance 
or rejection of the offer. Even though 
revenue officers are encouraged to dis- 
cuss the compromise alternative with 
taxpayers and, when necessary, assist 
in preparing the required forms, the 
taxpayer or his or her representative 
may not be aware of the time factors 
involved in reviewing the offer. 

For example, an offer in compromise 
as to collectibility after being filed with 
the service center, according to Service 
officials, may have a six-month to one- 
year lag from the time of filing to the 
first contact with the taxpayer or his 
or her representative. The revenue offi- 
cer assigned to the case may consider 
the case for three to six months. If the 
offer is rejected, the revenue officer 
should forward the taxpayer a letter 
of rejection, and the taxpayer has a 
right of appeal to the Appeals Divi- 
sion.!3 

After filing a protest of the determi- 
nation, there may be an additional 
30-to 90-day lag until the initial con- 
tact by the conferee considering the 
appeal. As a result, a one- to two-year 
period from the time of filing of the 
original offer in compromise to its hope- 
fully favorable disposition is not un- 
common. If the new program is to be 
successful, the time lag from filing of 
offers to their ultimate disposition must 
be reduced. 
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New Policy on Adequacy 
of Offers on Collectibility 

In determining the adequacy of an 
offer based on collectibility, the new 
policy differs substantially from the 
prior pronouncements. For example, 
going concern value and not quick sale 
value has been used for determining 
value of business assets.'4 The new 
policy uses the value of assets as a 
starting point for considering an offer. 
However, the acceptance of an offer is 
to serve the best interests of the gov- 
ernment. It allows the use of forced 
sale value rather than going concern 
value. Forced sale value can be sub- 
stantially lower than going concern 
value, thereby significantly depressing 
the aggregate value of a taxpayer’s 
assets and making the offer more pal- 
atable to the government. The govern- 
ment may also now consider the cost 
of collection of the delinquent taxes 
and the present value of possible future 
collections. 


Evaluation of Specific Assets 

The Service will use various guide- 
lines valuing specific assets including 
future income subject to collection. Un- 
der the new guidelines, the issue is 
how much of the taxpayer’s income 
realistically is or will be available to 
pay the delinquent taxes. What is the 
likelihood that any increase in income 
will be available to pay delinquent 
taxes? When will the taxes likely be 
paid? The Service may now consider 
present values of future payments.'® 
Inherent in the new policy is an allow- 
ance of present value determinations 
in evaluating the choice between what 
the Service may reasonably receive 
from future collection efforts and the 
amount and timing of the offer on 
collectibility. 

In evaluating employee benefits, the 
Service may consider assets potentially 
not subject to claims under state law. 
For example, there has been a split 
among the federal courts as to whether 
pension benefits, profit-sharing ac- 
counts, and individual retirement ac- 
counts are subject to claims of credi- 
tors, including the Internal Revenue 
Service, under state law.'®© Any 
amounts which would be subject to 
voluntary withdrawal, less the tax cost, 
may be considered. The Service could 
compel a distribution from an indi- 
vidual retirement account, or a with- 
drawal of voluntary contributions to a 


pension plan or a loan from a profit- 
sharing plan, if permitted by the plan.!7 

Unlike other business assets, real 
estate is to be valued at its highest and 
best use, even though quick sale value 
may be considered.!8 Even as to real 
property subject to state restrictions 
on creditor claims such as state 
homestead laws, the Service will ask 
the taxpayer to include in the amount 
offered at least a portion of the amount 
accessible to the taxpayer but unavail- 
able to the Service for collection. (An 
analysis of the subject of the Service’s 
rights regarding jointly held property 
and state homestead laws will not be 
discussed here.)!9 

As the Service considers potentially 
exempt assets in evaluating whether 
to accept an offer in compromise as to 
collectibility, a practitioner should con- 
sider whether to seek other alterna- 
tives, namely, resisting collection of 
the full liability by claiming the state 
law exemptions or the filing of a bank- 
ruptcy petition. State law exemptions 
provided to local residents are permit- 
ted under the Bankruptcy Code. (An 
analysis of bankruptcy dischargeabil- 
ity of assessed taxes will not be dis- 
cussed here, but a practitioner should 
consider that 100 percent penalty as- 
sessments are not dischargeable in 
bankruptcy.)29 


Collateral Agreement 

A collateral agreement enables the 
Service to collect funds in addition to 
the amount actually collectible under 
the accepted offer in compromise. A 
collateral agreement is an agreement 
with the Service to pay over later- 
acquired assets or substantially in- 
creased income in a subsequent year. 
It normally covers future income or 
assets acquired within five years after 
the year in which the offer is accepted. 
In departure from past practices, the 
guidelines indicate that collateral agree- 
ments should not be routinely secured 
but secured only when a significant 
recovery can reasonably be expected.?! 
For example, if an employee is ex- 
pected to receive a lump sum retire- 
ment distribution from his or her em- 
ployer’s pension plan at retirement and 
the employee will retire in two years, 
this should be subject to a collateral 
agreement. For another example, a day 
laborer anticipates a large inheritance 
from a dying relative. This should also 
be subject to a collateral agreement. A 


collateral agreement for statistically 
improbable events such as lottery win- 
nings would be considered improper. 


Conclusion 

The inconsistent application of the 
offer in compromise rules by various 
districts throughout the United States 
coupled with the increasing statistical 
increases of uncollected taxes has 
caused the Service to impose more 
liberal rules, optimistically, to be ap- 
plied on a consistent basis. Signifi- 
cantly, the Service is to use a business- 
like approach to acceptance of offers 
in compromise on collectibility. The 
utilization of present value methods for 
evaluating asset values, use of collat- 
eral agreements only when realistically 
effective, and increased use of forced 
sale values are all beneficial to obtain- 
ing offers in compromise as to collecti- 
bility. Just as significant, the future 
use of offers in compromise regarding 
collectibility in Appeals Division and 
docketed cases may increase the num- 
ber of settlements as a taxpayer can 
simultaneously settle both liability and 
payment. 

The Service is embarking on a train- 
ing program of its employees to famil- 
iarize them with the new policy. The 
question remains how these employees, 
in exercising personal judgment, will 
implement this new policy. 
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FAMILY LAW 


A Divorce Trial Without Live 
Witnesses: Family Law in 


ur appellate courts for the 

past several years in clear 

language have called for 

more efficient handling of 
marital trials to lower the skyrocketing 
attorneys’ fees and costs which in some 
cases have consumed more than 50 
percent of the marital estates. An award 
of attorneys’ fees is not punitive when 
based on additional work made neces- 
sary by vexatious, oppressive, and 
wanton conduct of the husband during 
dissolution proceedings. Johnson v. 
Johnson, 96 So.2d 192 (Fla. 4th DCA 
1983). In a case where trial and appel- 
late attorneys’ fees together with trial 
accounting fees exceed 50 percent of 
the marital assets, it is the responsibil- 
ity of the marital bench and bar to be 
mindful of unnecessary expense in the 
litigation of contested matters, and 
such cases must be tried and reviewed 
quickly, without needless and wasteful 
motion. Katz v. Katz, 505 So.2d 25 
(Fla. 4th DCA 1987). 

When trial courts find avoidable liti- 
gation expense was caused by one 
party more than the other, they may 
adjust equitable distribution so that 
any resulting decrease in marital as- 
sets is borne by the party who caused 
needless expense; and the trial court 
may require parties to use nonmarital 
assets to pay litigation expense if it 
determines that marital assets must 
be protected for the benefit of children 
or as a source of alimony. Wrona v. 
Wrona, So.2d ___, 16 FLW D3074 
(Fla. 2d DCA 1991). 

This article will discuss the utiliza- 
tion of independent experts by trial 
courts which can, in the next century, 
reduce substantially the cost to the 
public of attorney time and costs now 
spent in pretrial discovery, trial prepa- 
ration, and extended trials of family 
law matters. 


the 21st Century 


The public, after the 
year 2000, will 
demand divorce 

without sacrificing 

much of their 
marital assets to pay 
for litigation 


by Meredith J. Cohen 


The Investigative Accountant 
The investigative accountant by train- 
ing and temperament can marshal 
assets and debts more efficiently and 
at a lower hourly rate than most attor- 
neys. As an accountant, he or she can 
communicate with office managers, busi- 
ness accountants, brokers, banks, and 
other sources of financial data to pre- 
pare a detailed inventory of assets and 
debts with values as of the date the 
petition was filed. This type of spread- 
sheet clarifies the marital estate for 
counsel, the parties, and the court. 
Despite the apparent advantages of 
using an investigative accountant for 
this purpose, many attorneys in the 
matrimonial field today still expend 
costly hours of their time in pretrial 
discovery and in hearings on motions 
to compel. An independent investiga- 
tive accountant appointed by the court, 
given access by both parties to perti- 
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nent financial records and other sources 
of financial information, can quietly 
and swiftly compile and crystalize the 
financial data. Such an accountant 
also can do cost of sale and income tax 
calculations on transfers, and give net 
equities for equitable distribution. 

The present Rules of Civil Procedure 
can be amended to empower the trial 
court to appoint an independent inves- 
tigative accountant. Trial time will be 
substantially reduced by the filing of 
the investigative accountant’s report 
in lieu of testimony about the assets, 
debts, and values by the parties and 
other witnesses. 


The Business Evaluator 

Some of us may tend to oversimplify 
the decision of the Florida Supreme 
Court in Thompson v. Thompson, 576 
So.2d 267 (Fla. 1991). Since Thompson 
indicates that goodwill will not always 
be an element of value, we may now 
conclude that in the one-person or 
small professional practice we don’t 
have to employ a business evaluator 
to determine value. Most competent 
business evaluators will tell you that 
even though goodwill may not be an 
element, discovering and evaluating 
the assets of the practice which include 
accounts receivable and work in pro- 
gress, becomes more important. An 
astute expert looking at the files and 
asking the right questions may un- 
cover the large fee case in which the 
work is virtually completed so that it 
affects the value of the practice, but 
the consumation of settlement and re- 
ceipt of the fee is deferred until after 
the final judgment. Any attorney who 
advises a client based on Thompson 
that it is no longer necessary to have 
a business evaluator evaluate the small 
professional practice, does so at his or 
her own risk. 


ii 


Again, by amending the Rules of 
Civil Procedure the trial court can be 
empowered to appoint an independent 
business evaluator. The report of such 
expert, usually quite thorough, based 
on extensive financial data and re- 
search, can well eliminate hours of 
trial time when the experts for both 
sides battle over value. There will 
always be an occasional case in which 
reasonable experts will differ on value. 
But eight years from now independent 
business evaluation experts of recog- 
nized ability and integrity will surface 
and when appointed by the trial court, 
their opinions in most cases will be 
accepted by the parties and their coun- 
sel. 


Primary Physical Residence 

An independent expert appointed by 
the court can save thousands of dollars 
expended by both parties for multiple 
experts in cases when primary physical 
residence of the children is the issue. 
The trial court may benefit not only 
from the recommendation of such an 
expert; the report of the expert con- 
tains valuable social and psychological 
history of the parents and the children, 
and the results of tests administered. 
This gives the trial court additional 
understanding of the family dynamics 
whether the recommendation of the 
expert is followed or not. Clinical psy- 
chologists and child psychiatrists 
typically do this type of evaluation. 
The passage of time will develop truly 
independent family evaluators whose 
focus is on the best interest of the 
children and not on the party who 
employs them. As such experts of in- 
tegrity and ability develop, counsel 
will be able to advise their clients to 
follow the findings and recommenda- 
tions for the good of the children. And 
the marital estates will be preserved 
by saving the cost of multiple expert 
examinations, discovery depositions, 
and extensive trial testimony. 

Courts may also utilize the services 
of a private clinical social worker for a 
home study when the parties can af- 
ford it or a volunteer guardian ad litem 
when they cannot. One such volunteer 
guardian ad litem spent over 100 hours 
observing the children with each par- 
ent, in school, church, and play envi- 
ronments, and in talking to teachers, 
neighbors, ministers, and relatives. The 
report and recommendation of the guard- 
ian ad litem in that case assisted the 


trial court greatly in understanding 
the family better and making a deci- 
sion in the best interest of the children. 


Alternative Dispute Resolution 

Mediation, the process by which a 
neutral mediator helps the husband 
and wife (sometimes with, sometimes 
without counsel) to work out their own 
settlement agreement, is now under- 
stood by most matrimonial attorneys. 
Private mediation nationally has a 
very high success rate with well over 
50 percent of couples achieving settle- 
ment agreements. In such cases, eight 
to 16 hours of mediation may result in 
a settlement agreement costing the 
parties, at the rate of $150 per hour, 
$1,200 to $2,400. The cost of litigating 
such a case in attorneys’ fees and costs 
can be many times that. By the begin- 
ning of the 21st Century, the public 
will thoroughly understand the econ- 
omy of mediation versus litigation and 
many divorcing couples will call a me- 
diator before they call an attorney. 
Most family law attorneys who spend 
the bulk of their time litigating today 
in the next century will find them- 
selves spending most of their time 
counselling clients in mediation or draw- 
ing up mediated settlement agree- 
ments. In any event, there is no ques- 
tion that successful mediation elimi- 
nates trials and preserves marital es- 
tates. 

Arbitration, rarely used today in mat- 
rimonial cases, is another available 
alternative to litigation. As the court 
calendars become more clogged and 
parties have to wait months or years 
(when there are appeals) for a conclu- 
sion of their dissolution, they probably 
will consider arbitration as another 
method of having an impartial person 
resolve their dispute. The cost of the 
resolution of the marital dispute 
through arbitration will probably be 
less costly than contested litigation 
because the arbitrator has hands-on 
control of discovery, factfinding, and 
the calendar. 


Conclusion 

Does this mean that in the next 
century the resolution of a dissolution 
of marriage case will be more like an 
administrative proceeding with a judge 
or general master reading over the 
reports of investigative accountants, 
business evaluators, mental health fam- 
ily evaluators, clinical social workers, 


and guardians ad litem? Does it mean 
that the matrimonial trial lawyer will 
become extinct? Not at all. There will 
always be cases when, because of the 
facts or the personalities of the attor- 
neys, the judge, or the parties, a full- 
blown trial will be the only way to 
resolve the dispute. The public, after 
the year 2000, will demand divorce 
without sacrificing much of their mari- 
tal assets to pay for extensive litiga- 
tion. As attorneys we can streamline 
the court procedure along the lines 
suggested in this article, and represent 
more clients at lower fees per client 
than we do now by litigating. We can 
encourage and participate in media- 
tion and arbitration. We can deliver a 
better product at a lower price. Or we 
can watch the public turn away from 
our profession in the matrimonial field 
as they have in other fields when we 
did not lead the way.4 
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yers. He is a frequent author of 
Florida Bar Journal articles, has 
given CLE lectures, has a sole prac- 
tice in Orlando, and is rated AV by 
Martindale-Hubbell. 

This column is submitted on be- 
half of the Family Law Section, N. 
David Korones, chair, and Renee 
Goldenberg and A. Matthew Miller, 
editors. 
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LAWYER SERVICES PAGES 


Discreet 
Professional 
Investigations 


SPECIAL PACKAGES AVAILABLE NOW: 
Includes All Travel and Expenses — 
Limited Financial Check 


~ check plus motor vehicle and boat 
registration check plus an in-person 


(305) 429-8855 


Expert Witness 
Power - Electronics - 


Robert J. Abend, P.E. Areas of Expertise: 
BSEE (Summa Cum Laude) ¢ Electrical Accidents 
MSEM ¢ Electrical Power 
Three U.S. Patents Systems 
25 Years Experience Electronic Equipment 
FCC General Radio Radar Equipment 
Telephone License Semiconductors 
Member National Computer Hardware & 
Forensic Center Software 


Telephone & FAX 1265 Palmdale Circle 
(407)952-2216 Palm Bay, FL 32905 


NO CHARGE FOR INITIAL CONSULTATIONS 


TECHNICAL & MEDICAL 
EXPERT SERVICES 
Engineering (all areas); Negligence; Accident re- 
construction; Products liability; Biomedical injury 
analysis; Metallurgy & fracture analysis; Athletics fe or 


& sports safety; Criminalistics; Medical, dental 
Software... ? 


Searching 


and podiatry malpractice. Brochure. Medical & 
dental doctors in addition to technical experts on 
staff and available to consult and testify in all 
courts. Full range of laboratory services. 


INTER-CITY TESTING & 
CONSULTING CORPORATION 


(305) 537-1442 


Executive Offices: 

167 Willis Avenue 
Mineola, N.Y. 11501 
(516) 747-8400 
Out of NYS (800) 822-1515 


Consult the 

Legal Software Directory 
of your 

Florida Bar 

Journal directory. 


TRADEMARK 


& COPYRIGHT SEARCHES 


TRADEMARK — Supply word and/or 
design plus goods or services. 
SEARCH FEES: 
COMBINED SEARCH - $205* 
TRADEMARK OFFICE - $70* 
STATE TRADEMARKS - $75 
COMMON LAW - $65 
EXPANDED COMMON LAW - $115* 
DESIGNS - $95* per class minimum 
COPYRIGHT - $105* 
*plus photo copy cost. 


INTERNATIONAL SEARCHING 


DOCUMENT PREPARATION 
(for attorneys only - Applications, 
Section 8 & 15, Assignments, renewals.) 
RESEARCH - (Sec. - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS) 
APPROVED. Our services meet 
standards set for us by a D.C. Court of 
Appeals Committee. 
Over 100 years total staff experience - 
not connected with the Federal 
Government. 


GOVERNMENT LIAISON SERVICES, INC. 
3030 Clarendon Bivd., Suite 209 
Arlington, VA 22201 
Phone: (703) 524-8200 
Fax: (703) 525-8451 
All major credit cards accepted 
TOLL FREE: 800-642-6564 
Since 1957 


HEALTH CARE AUDITORS, INC. 


MEDICAL & DENTAL MALPRACTICE EXPERTS 
* GRATIS MEDICAL TEAM PREVIEW OF YOUR CASE 
* GRATIS consultation by clinical rep INYOUR OFFICE 
* GRATIS court room assistance by our clinical reps 


GRATIS written report if case evidences no clear 
merit or proximate cause is poor 


11th HOUR NOTARIZED AFFIDAVITS: SUPER RUSH 
Signed written opinions from $295 
* We are NOT simply a referral service. We work 
closely with you to BUILD YOUR CASE 
* All medical experts are actively practicing 
BOARD CERTIFIED - NO RETIRED EXPERTS 
* Financial plans tailored to your exact needs 


HCAI MEDICAL LITIGATION SUPPORT TEAM 
P.O. Box 22007 St. Petersburg, Florida 33742 
813-579-8054 
For Stat Service: FAX (813) 573-1333 
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— Includes; In-person financial 
of local records in any Floridacourt 
Call for details on our full range of surveillance ; 
and in\ vestiga ig tive sen vic es 
CALL TOLL FREE 
4-800-486-2202 
CLAIMS VERIFICATION 
| 
Offices throughout Florida, Georgia and Alabama fr : 
Over 12 years of Professional Service Fully Licensed & insured 
E. Center Dr., Suite 
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CLAIMS OR BUSINESS IN GERMANY OR EASTERN EUROPE? 
Buechner & White 


U.S. & German Attorneys at Law 


Reuterweg 47 
W-6000 Frankfurt/M 1 


TEL. 011 4969 726887 Germany 


FAX 011 4969 722984 


Here to serve you... 


Suppliers to the legal profession whose 
advertisements appear in this issue of The 
Florida Bar Journal! not only help underwrite 
the costs of this publication but are ready to 
supply lawyers with their practice and per- 
sonal needs. 


When you need a product or service, 
consult these companies and individuals first. 


for the 


If you are updating your present office 
equipment or need compatibility with 
a different system, call ICS first. We 
can convert dedicated word processor 
or PC diskettes to the format you 
want. We have hundreds of source 
and target pairings in 8”, 544” and 
3%" formats. We can also scan text 
from hard copy onto compatible 
diskettes for your new office system. 
And we do it all at a very reasonable 
cost. 


To learn more call us today at 


708 405-0501 


™ 


re | Information Conversion 
Services, 


1141 LAKE COOK ROAD °* SUITE D 
DEERFIELD, IL 60015 


Credible. 


Medical Experts 


Florida physicians have more credibility with 
Florida juries. We have more than 900 Florida 
physicians who will review your malpractice 
case and, if it has merit, testify for you. 
Plaintiff or defense. 


Physicians for Quality 
1-800-284-3627 


THE ALTERNATIVE to typical referral services: 
we make full disclosure of our recruiting methods 


and finances! 
Satisfaction guaranteed or your money back! 


PERFECT PRACTICE 


Productivity Software for Law Firms 


Get the case management system 
that works the way you do: 
w= Displays case facts, notes, witness 
lists instantly 
w Enters notes, time entries and 
calendar reminders in one step 
w Interfaces data to WordPerfect for 
forms assembly 
mw Integrates to comprehensive 
financial accounting 
« Client and General Accounting 
e Check Writing with Bank 
Reconciliation 
« Trust Accounting and Payroll 
Systems 


w Planning, implementation and 
Support services 


AL Legal Systems, Inc. 
Productivity Software for Law Firms 
1209 Edgewater Drive 
Orlando, Florida 32804 
407-843-8992 
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SOFTWARE 
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Court Approval 


* Computer Counsel Seal awarded by 
Law Office Automation Center, 
independent testers of legal software. 


Call (313) 398-9930 
for test report, 
references and 

demo disk 


SPECIALTY SOFTWARE 


Box 7026 ¢ Huntington Woods, MI 48070 


Let Your Colleagues 
Know About 


New 


Partners 
& 


Associates 


For less than it costs to send 
announcement cards to 100 of 
your professional peers you can 
tell more than 47,000 lawyers 
about changes in your firm 
through an announcement in 
The Florida Bar Journal. 


Contact Joseph Bono 
The Florida Bar Journal 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 
(904) 561-5835 
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service 
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The Journal's 
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advertisers in this publication, 
please tell them you saw their ad- 
vertisement in the Journal. 

That message will have a lot of 
staying power. 
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this your idea 
of fictitious name registration 
_ you need to give CIS a call 


CIS has made fictitious name network and will place your fictitious 
registration an easy affair. name notice in any of the 67 counties. 

It’s as easy as signing your name. With our exclusive tickler file we will 

Since January 1, 1991 the State of notify you in five years when it’s time 
Florida requires all fictitious names to be to renew and what is required. 
registered and recorded with the Secretary All we need is your John Hancock. 
of State’s office. For answers to your fictitious name 


Our Fictitious Name Division will CORPORATION questions, drop us a line or call us toll 
assist you in preparing and recording INFORMATION free at 1-800-342-8086. 
your completed application. We have SERVICES. INC Let CIS register your fictitious name. 


established a statewide publishing 


Fictitious Name Division # 1201 Hays Street @ Tallahassee, Florida 32301 
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Westlaw. 
Now litigators can search 
world information 


for the facts they need win. 


DIALOG ON WESTLAW! 

Today's WESTLAW® gives you a vast world of 
information to strengthen your case preparation. 

DIALOG® on WESTLAW-—the most complete 
network of legal support information available today. 

You can access a world of resources from your 
desktop to discover the facts you need to build a 
winning case. 


AS EASY AS USING WESTLAW. 

Using standard WESTLAW commands, you can 
quickly investigate the design, manufacture and use 
of products. Locate expert witnesses, check their 
credentials and examine past testimony. Gather the 
most current financial data, news reports, executive 
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profiles... all you need to cover every angle of your 
case from discovery to settlement. 


DETAILED BACKGROUND AND 
LEGAL INFORMATION IN ONE SOURCE. 

In addition to the millions of supporting facts 
you'll find in DIALOG databases, WESTLAW 
continues to give you the best coverage of legal 
materials, too. 

So in one source, you have everything you need to 
thoroughly research your legal issues and put 
together winning arguments. 

See how fast and easy it is to get the facts you 
need. And be totally prepared to win. 


Call today: 1-800-WESTLAW. 


NESTLAW 
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More ways to win 
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